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APPENDIX 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RE LATIONS BOARD 
DIVISION OF JUDGES 
WASHINGTON, D. C. 


Case No. 

3 -CA-5525 


BAUSCH & LCMB, INC. 


INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL71-71A, AFL-CIO 

William G. McGee, Esq., for the 
General Counsel. 

Gerald L. Payley , Esq. , of Nixon, 
Hargrave, Devans & Doyle , 

Rochester, N. Y. , for the Respondent. 

Harold Cohen, Esq., of Rochester, N. Y. , 
for the Charging P.arty. 


CHRONOLOGICAL UST OF RELEVANT DOCKET ENTRIES 
In the Matter of: Bausch & Lomb, Inc. , 

Board Case No.: 3-CA-5525 
1. 7.74 Charge filed. 

2.12.74 Amended Charge filed. • 

2.27.74 Complaint and Notice of Hearing, daied. 

3. 6.74 Respondent's Answer to Complaint, received 

3.13.74 Charging Party's Attorney’s Reques. for Postponement 

of hearing, dated. 
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3.20.74 

4.16.74 

4.30.74 

5. 1.74 

5.31.74 

6. 3.74 

6.21.74 

7.15.74 

10.25.74 

11.18.74 

11.29.74 


Regional Director's Order Rescheduling Hearing, dated. 

General Counsel's Notice of Intention of Amend Complaint, 
dated. 

Hearing Opened. 

Hearing Closed. 

Genei;al Counsel’s Motion for Correction of Errors m 
Official Report on Proceedings, received. 

Respondent’s Motion to Correct Errors in the Official 
Report of Proceedings, received. 

Administrative Law Judge's Decision issued. 

Respondent's Exceptions to the Administrative Law Judge's 
Decision, received. 

Decision and Order of the National Labor Relations Board, 
dated. 

Respondent's Motion to Reconsider the Decision and Order 
of the Board, received. 

Board's Order Denying Motion, dated. 
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[Dated 10 '25 74 


[D--9207 

Rochester, N. Y. ] 
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DECISION AND ORDER 


* 


On June 21, 1974, Administrative Law Judge Eugene E. Dixon 

issued the attached Decision in this proceeding. Thereafter, the 

Employer filed exceptions and a supporting brief. 

Pursuant to the provisions of Section 3(b) of the National Labor 

Relations Act, as amended, the National Labor Relations Board has 

delegated its authority in this proceeding to a three-member panel. 

The Board has considered the record and the attached Decision 

in light of the exceptions and brief and has decided to affirm the 
1 / 2/ 

rulings, findings,- and conclusions- of the Administrative Law Judge 
and to adopt his recommended Order. 


- The Respondent has excepted to certain credibility findings 
made by the Administrative Law Judge. It is the Board's 
established policy not to overruie an Administrative Law 
Judge's resolutions with respect to credibility unless the 
clear preponderance of all of the relevant evidence con- 
vinces us that the resolutions are incorrect. Standard Dry 
Wall Products, Inc., 91 NLRB 544 (1950), enfd. 188 F.2d 
362 (C. A. 3, 1951). We have carefully examined the record 
and find no basis for reversing his findings. 

2/ While not expressly stating that Respondent was the successor- 
employer of the North Goodman Street boilerroom employees, 
the finding of the Administrative Law Judge that Respondent's 
failure to recognize and bargain with the Union violated 
Sec. 8(a)(5) of the Act clearly presupposed '-- as does his 
analysis of the situation and reliance on the Board's decision 
in Barrington Plaza and Tragniew, Inc., 185 NLRB 962 
(1970), enforcement denied in relevant part 470 F. 2d 669 
(C. A. 9, 1972), on other grounds —that there is successor- 
ship here. Members Fanning and Penello so find and conclude, 


A 
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ORDER 

* Pursuant to Sectton 10(c) of the National Labor Relattons Act, 

as amended, the National lAbor Relations Board adopts as its Order 
the recommended Order of the Administrative Law Judge and hereby 
orders that Respondent, Bausch & Lomb, Inc., Rochester, New 
York, its officers, agents, successors, and assigns, shali take 
the action set forth in the said recommended Order. 

Dated, Washington, D. C., October 25, 1974. 


Ëdward B. MiUerT“ 

Chairman 

JohnH. Fanmng, 

Member 

Member 


Jö hn A. Renel lën MemEe 

NATIONAL LABOR RELATIONS BOARD 


(SEAL) 


2T 


(Continued) inlccordance with the Administrative Iaw Judge, 
that Respondent violated Sec. 8(a)( ). 

Chairman Miller concurs in the adoption of the Admhüs- 
trative Law Judge 's bargaining ordeE b “‘ 

em f a«? a remedv for Respondent’s egregiously 

rSS'ÄÄr 

123^4 LRB 348 (1959). Members ranntng aud Penello, whtle 

finding^uccessorship, addiUonaUy agree wim Ctmrrnan 

Miii»? that a bargaining order would tn any event dc wana.. 
m order toremedy RefpondenCs 8(a)(3) violations. 





[Issued 6 7 21 /74] 


[JD-428-74 
Rochester, N. Y. ] 


***** 

DECISION 

Statement of the Case 

EUGENE E. DIXON, Administrative Law Judge: This pro- 
ceeding, brought under Section 10(b) of the National Labor Relations 
Act, as amended (61 Stat. 136), herein calied the Act, was heard at 
Rochester, New York, on April 30 and May 1, 1974. The complaint, 
dated February 27, 1974, based upon charges filed and served on 
February 28, 1974, was issued by the Regional Director for Region 
3 (Buffalo, New York) on behalf of the General Counsel of the National 
Labor Relations Board (herein called the General Counsel and the 
Board. 

The complaint alleged that Respondent had engaged in and was 
engaging in unfair labor practices by various specified coercive 
conduct, including its failure to bargain with International Union 
of Operating Engmeers, Local 71-71A, AFL-CIO, (herein called 
the Charging Party or the Union ) as the bargaining agent of the 
majority of its employees in an appropriate unit and by refusing to 
hire, and/or continue in their employment, and thereafter refusing to 
reinstate at its North Goodman Street plant, its employees Eugene 
Griffin, James Herman and Frank Williams, thus violating Sections 
8(a)(l), and (3) and (5) of the Act. In its duly filed answer Respondent 
denied the commission of any unfair labor practices. 

Upon the entire recordi^ and from my observation of the wit- 
nesses, I make the following: 

T7- 

- Unopposed motions from both sides to correct errors in the 
official transcript are hereby granted. 
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Findings oi Fact 
I. Respondent's Business 

At all times matertal Respondent has been a corporation duly 
organized under, and existing by virtue of, the laws of the State of 
New York. At all times material herein, Respondent has maintained 
its principal office and place of business at 635 St. Paul Street, m 
the City of Rochester, State of New York, herein called the Rochester 
plant, and has maintained an additional plant at 1400 North Goodman 
Street in Rochester, New York, herein called the North Goodman Street 
plant, and is and has been at all times material herein, engaged at 
said Rochester plant in the manufacture, sale, and distribution of 
ophthalmic devices, and related products. During the year ending 
December 31, 1973, Respondent in the course and conduct of its 
business operations, manufactured, sold, ar.d distributed at said 
Rochester plant, products valued in excess of $50, 000, of which 
products valued in exeess of $50, 000 were shipped from said plant 
directly to States of the United States other than the State of New 
York. At all times material herein, Respondent has been an employer 
engaged in commerce within the meaning of Section 2(6) and (7) of 

the Act. 

n. The Labor Organization 

International Union of Operating Engineers, Local7l-7lA, 

AFL-CIO, at all times material herein has been a labor organization 
within the meaning of Section 2(5) of the Act. 

IE. The Unfair Labor Practices 

Since a Board Certification in 1959 the Union had repre- 
sented the boilerroom employees of General Dynamics Corporation 


% 
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premises located at 1400 North Goodman Street in Rochester, 

2 / 

New York.— The latest contract between General Dynamics and 
the Union, pertaining to the 1400 North Goodman Street, location, 
was effective from March 11, 1973, through March 8, 1976. 

In the summer of 1973, Respondent Bausch & Lomb was 
contemplating and exploring the acquisition of General Dynamics' 

1400 North Goodman Street facility -- just the physical premises, 
no production or business interests whatsoever. By this time 
General Dynamics had ceased any manufactm*ing functions at that 
location and was leasing out portions of the building for storage to 
various tenants. This fact had no effect, of course, on the boiler- 
room operations which were continued and maintained by Generai 
Dynamics at all times without substantive or organizational change. 

The publicity given to the proposed acquisition by Bausch & 
Lomb gave rise to an inquiry by the General Dynamics bargaining 
unit employees and its union representatives as to what they could 
look forward to job wise with respect to the change in ownership. 
Thus, the Union's business manager Ronald Bess called Respondent's 
vice president, corporate industrial relations, Eugene Roberts, to 


- Technically the unit was described as comprising all boiler- 

room employees excluding all other employees, guards, super- 
visors and professional employees as defined in the Act. This 
unit origjnally covered two different locations of the General 
Dynamics Corporation in Rochester. For some reason in about 
1962 the Union and General Dynamics began negotiating separate 
contracts for each iocation, one being the 1400 North Goodman 
* % Street location. At all times material the contract covering 

the North Goodman Street facility involved the above-described 
unit (which I find appropriate) composed of three stationary 
engineers, Eugene Griffin, Joseph Herman and Frank Williams, 
all allged discriminatees herein and all members of the 
Union. 






ask what Respondent's positton was regarding the three engineers m 
the bargaining unit at the Goodman's Street location. Bess was 
informed that Respondent intended to place their own employees tn 
the boilerhouse but that (as testified to by Bess) Respondent "would 
be prepared to offer to these employees jobs possibly in maintenance, 

maybe in the pipe shop or words to that effect."- 

Similarly, Bernard Simpson, the supervisor of the General 
Dynamics unit employees and himseU a member of the Union, made 
more than one request to various of Respondent's offictals (on 
occasions when they were making inspection visits to the Goodman 
street premises) on behaU of himseU and his three crew members 
as a unit for the continuation of their jobs under the Bausch & Lom 
management. The information he received as a result of these m- 
quiries was always that while Respondent intended to man the boiler- 
room from its own forces (or give preference to its own employees)- 
there was the likelihood that Respondent could use the three engineers 
(as well as Simpson) in its maintenance depar, ment and would welcome 
their applications which would be considered on an individual basts. 

Thereafter, onAugust21, 1913, Simpson filed a formal appli- 
cation for the Goodman Street job. At the same time he was given 
application forms for his three engineers (to be mailed back) havmg 
again been informed of Respondent's policy to utilize its own em- 
ployees first and the "likelihood of staffing the boilerhouse" from 
Bausch & Lomb's organization. He was also informed that Respondent 
would consider all the applications "on an individual basts. " 


V 


4/ 


Roberts testUied that "there would be jobs for ‘bf 8e P^° ple 
in maintenance other than the power house lf they were 
aualified When asked if he did not consider them qualified 

Apolicy of some 20 years standing according to Respondent. 
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In the meantime Respondent's Samuei H. Fruscione, manager 
of corporate facility planning, had met Simpson on nis several inä|)ection 
trips to the Goodman Street facility. As part of his evaluation of the 
boilerroom operation Fruscione came to the conclusion that notwith- 
standing that Bausch & Lomb had a chief engineer in charge of 

5/ 

facility being operated by Bausch & Lomb at Chili, New York, — 

"it would be advisable for Bausch & Lomb to employ someone who 

6 / 

was familiar with the system . . . For this reason Fruscione 
recommended that Simpson be hired to head the boilerroom operation 
in the about to be acquired facility. 

Thereafter, having been prompted by Fruscione.to see Raymond 
Anderson, corporate employment manager for Respondent, the latter 
offered Simpson a job as group leader of the boilerhouse at $192 a 
week with a certain category of fringe benefits. Simpson rejectet^this 
out of hand. Anderson then excused himself and returned in a few 
minutes increasing the offer to $200 a week. Simpson did not reject 
this outright but left with the request by Anderson ’to think it over 
and get back to him. " 

According to Simpson's undenied and credited testimony, at 
some point not clear in time, he had a conversation with Fruscione 
at which the latter gave him a pep talk about his prospects as an 
employee of Bausch & Lomb; how he could not tell Respondent what 
to do and how he had "to talk for Bernie Simpson and not for anyoneelse." 


- The city code required that systems with various ratings had 
to be operated by licensed engineers of various ratings. 

The Goodman Street facility required a first class engineering 
rating. 

6/ In his various discussions with Respondent about being 
retained on the Goodman Street job Simpson maintained 
credibly that he was reluctant to assume the supervision of 
the operation without his experienced crew. 





Simpson protested titat he was not trying to tell anyone what to do. 

AU he was saying was that he did not plan 'to heconte nursenta.d ^ 
t0 a crew of green men. » In this connection Simpson po.nted out that 
his three crew members had sent in their applicatmns and wante 
,o know why no one had talked to them. Fruscione suggcsted that 

Simpson take the matter up with Anderson. 

Thcreafter Simpson called Anderson and arranged an .nterv.ew 
for his three crew members with Anderson. The three crew members 
were interviewed separately on September 24 by Anderson. Accord.ng 
to their testimony, after reviewing their qualifications, Anderson told 
them all essentially the same thing: There were no present open.ngs, 
Respondent had to look out for its own personnel first; and the appl.- 
cants were told "Not to put all (their) eggs in one basket. " He also 
told at least one of them, that if anything came up he would let t em 
know. Of the three, Frank Williams, who was the last to be mter - 
viewed also testified that Anderson asked him if he was a member of 
Local 71. The other two denied any such interrogation as did Anderson 
in his testimony. Everything considered I credit Anderson. 

According to Simpson's testimony some 3 weeks or so after 
,he $200 offer by Fruscione at Respondent's initiative he met w.th 
Ellis Faro, Respondent’s director of employment and compensat.on 
i n the latter's office.l 7 Faro informed him that Vice Pres.dent 
Ashcroft had authorized him to offer Simpson $240 a week as manager 
of the boilerhouse (a supervisory position as distinguished from lead- 
man a rank^nd-file category) with better fringe benef.ts. S.mpson 
commented, "The money is very satisfactory (it was $7 a week more 

T 7 ! Qf . m iainted with Faro from previous employ- 

Bausch 8. Lomb and had renewed the “^"‘ ance ‘ 
ship on one of Faro’s inspection tours of the Good 
Street facility. 
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thân hc was making on the job) but there's one more thing and I 
think you know what it is . . . what about my three men?" To 
this, according to Simpson, Faro replied as follows: 

Bernie, will you please back off this. We can't touch 
any of those men . . . if we touched any of those men, 

$e have to take the Union contract and you know that 
this Company has never dealt with the Union and never 
intends to deal with the Union. This may cfyange some 
day. I am not at liberty to say ... I am not even 
prepared to say whether the Company is right in this 
position. Now, Bernie, if you have any regard for me 
personally, you'll not let this out because if you do, 

I'll be forced to deny it. It's becar of my personal 
regard that I have to say this but it's the truth. 

To this Simpson replied, "these men . . . we 're talking about 
men in their fifties. We are talking about men that are in the twilight 
of their working years and I just can't see them dumped unto the street 
at this stage. They've stuck by me and made my job a pleasant one. " 
With that Faro asked if the men would consider other jobs, what 
would they have to have in the line of a wage rate for work in the 
plumbing shop or maintenance. Simpson replied that they were getting 
in the neighborhood of $5 an hour. Faro went on to say that if they 
took other jobs and at a later date it should be proved that they were 
needed in the boilerroom because Simpson's new assistants were not 
working out "they . . . could possibly get these men back on a 
trar.sfer circumventing the need to deal with the Union." 

Simpson promised to sound out his men on the terms they had 
discussed and on his own behalf accepted Faro's offer. On his part 
Faro promised to check with his people and get back to Simpson on 
the matter. According to Simpson's further testimony, sometime later 








Faro told him, "Bernie, don’t think that we’ve forgotten about your 
men We’ll talk to them at about the middle of November concern.ng 
these openings. ” Simpson then told his three crewmen that they 
would be contacted by Respondent on or about November 15. No such 
contacts werc ever made. 

m his testimony Faro denied making the incriminating remarks 
attributed to himby Simpson. i 7 He further testified that Respondent 
was "looking for plumbers almost anytime" and was hiring them off 
the street. Having reviewed the applications of the three stationary 
engineers he "was confident that (Respondent) probably could plate 
them within a maintenance position . . . " He also admitted telling 
Simpson that the time to talk to the men "will be a couple of week 
before . . . takeover.” 

Somewhere along the line Simpson developed second thoughts 
about his job with Bausch & Lomb and discussed the possibility of 
employment elsewhere with Union Representative Bess. There appeared 
to be an opening for a job apparently not as good as his Bausch & 

Lomb position which Simpson said he might consider but he apparently 


did nothing about it. 

On Friday, December 14, Respondent learned that the transfer 
0 f the facility was to be the following Monday. Fruscione and several 
Bausch & Lomb employees arrived at the plant at 12 noon on December 
17 upon entering the boilerroom Fruscione found Bess and Simpson. 
Bess stated that he was there to see whether the boilers were in good 
working order and to help facilitiate the transfer. Simpson indicated 
that the boilers were all in good working order. At this point Bess 
said to Simpson that he was sorry to see that Simpson would have to 


E 7 For reasons which will appear (including my observations of 
the witnesses) I credit Simpson. 


>. 
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work with u green crew and stated that there was an ojjening for a 

job within the union structure that Simpson could have if he wanted 

it. Simpson inquired whether the job was available regardless of the 

9 / 

status of his health.— Assured that it was Simpson immediately 
resigned his position with Bausch & Lomb and accepted Bess' offer. 

At this point Respondent was without a licensed chief engineer 
to take over the facility. Bess informed Fruscione that unless he had 
a qualified licensed engineer to make the transfer to he would have 
to shut down the plant. Since the temperature was 12 above there vas 
the likelihood that shutting down the boilers for any length of time 
would cause damage to the building. In this context Bess offered to 
Fruscione a union contract on similar terms and conditions as the 
General Dynamics contract, a copy of which he held in his hand at 
the time. Fruscione said he lacked authority to accept such an offer 
and would have to talk to his superiors about it. Bess inquired how 
much tirne Fruscione would need for this and was told an hour an a 
half or so. Bess agreed to keep his men on the job for that period 
and Fruscione left. 

In about 2 hours Fruscione returned accompanied by Robert 
Aubel a licensed chief engineer employed at a Bausch & Lomb plant 
in Chili, New York and indicated that Bausch & Lomb was prepared 
to take over the plant. Although Bess was reluctant to acknowledge 
Mr. Aubel's status as a licensed chief engineer without being shown 
his certificate, once the Bausch & Lomb chief of security had assisted 
ir. confirming Aubel's status by telephone with the City License Bureau. 
Bess instructed Simpson to give Autjpl a brief tour of the facility and 
turn it over to Respondent's employees. 

97- 

- He had had some health problem. 
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Aftor taking over the facility Respondent hired on a part-time 
consultant basis at $20 an hour one Kelly who had had 5 years ex- 
perience working at the General Dynamics facility. When asked how 
much time Kelly put in on this assignment, Fruscione testif.ed as 

follows: 

Well, it's on a diminishing basis. The first month e 
put in about 60 hours. The second month he put vn 
about 20 hours. And in March he only put in a very 
few hours. In April we had some operational problems 
with some of our controls, so he did work another 20 
hours but he is scheduled to be phased out wit.i the 
introduction of our new burners in about 2 months. 

Referring to Respondent's recognition of the admitted complexity 
0 f the boilerhouse operation and Respondent's intention "to give these 
men (the three General Dynamics engineers) jobs in other areas" 

Faro was asked, "Why did you not continue themÂn the job that they 
knew so that you would not have a problem?" Faro testified, "I can't 

answer that." 

8(a)(3) Conclusions 

The inference that Respondenfs failure and refusal to hire 
the three General Dynamics experienced engineers for its newly 
acquired Goodman Street facility was grounded in its determination 
to avoid bargaining with the Union is fully warranted by the circum- 
stances herein alone. 

Being fully cognizant of the complexity of the operation it was 
acquiring and resigned to the necessity of securing someone with 
experience to run it, Respondent was unwilling and refused to hire 
the available personnel that would completely eliminate the problem. 
fndaed, so fixed was Respondenfs opposition to this logical and , 
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tjbvious solution of its difficulties thut it was wil in« lo pay out m 
excess of $2, 000 for special consultation fees (which were still being 

I # 

paid out at the time of the hearing) to instruct its own ''qualified” 
people in the performance of their newly assigned duties. Moreover, 
to ensure that none of the undesirable might slip into the boilerhouse* 
operation by the back door as it were, Respondent also (being fully 
cognizant that the applicants were qualified) disregarded and rejected 
the three engineers' applications for jobs whose skills were in such 
demand by Respondent that it was hiring to fill them "off the street." 

No wonder that Faro, when asked the obvious question by the 
Union’s counsel, was unable or unwilling to produce an answer. The 
answer, in my opinion, was given to Simpson when Faro informed 
Simpson that Respondent’s refusal to hire the three engineers was 
grounded in its unwillingness to have anything to do with the Union. 

On this evidence I find that Respondent has discriminated against 
Eugene Griffin, Joseph Herman and Frank Williams in violation of 
Section 8(a)(3) of the Act. 

As noted by the Supreme Court in a decision handed down 

june 3. 1974, Howard Johnson Co. , v. Hotel and Restaurant Employees, 
» " 

Detroit Local Joint Executive Board, 86 LRRM 2449, 2456, a suc- 
cessor employer has a right to hire or not to hire a predecessor's 
employees as it sees fit subject to a qualification stated by the Court 
as follows: 

Of course, it is an unfair labor practice for an employer 
to discriminate in hiring or retention of employees on 
,v >e basis of union membership or activity under Section 
8(a)(3) of the NLRA. Thus, a new owner could not refuse 
to hire the employees of his predecessor solely because they 
were union members or to avoid having to recognize the Union. 
See Burns, supra, 406 U. S. at 280-281 n. 5; K. B. J. Young's 





r 


u —r Mark8 V. N. L. tt. B._, 377 F.2d 463, 65 LRRM 

389 as - 841> 66 ““ 

oonrr MQfi7V Tri State Maintenance Corp. v. N._LR 1 __ 1 , 

o 2d 171, 69 LRRM 2937 

132 U. S. 8 pp. b. c. 36o, r . ^ » 

(1968). 

8(a)(5) Conclusions 

I also find on this record that failing to recognize and bargain 
with the Union since December 17, 1973, Respondent vrolated SecUon 
8(a)(5) of the Act. Respondent's contention that the barga.mng 
is not appropriate because the certification originally covered two 
of General Dynamics' locations is without merit. The current con- 
tract covering the Goodman Street facility makes both the ma^orUy 
and unit presumptively vaiid in the absence of contrary ev. enc. 
P ...,nv t nn Pl aza and Tragine w^nm, 185 NIÜB 962, fn. 5. No 

adduced. Moreover hat 

a unit composed of "all the Utilities Control employees at al, uve 
Respondent's local heating plants" might also have been appropnate, 
as contended by Respondent, d«s not render the unit covenng 

Goodman Street facility inappropriate. 

in my opinion the above cited c>-> is controlltng on 8(a)( 

question here. In that case the respondent employer acquured a 
complex of residential apartments whose maintenance and servme 
employees currently were and for years had been represented by a 
union. When the takeover occurred the purchaser (whmh cont.nue 
to operate the apartments) retained all the unrepresented employees 
of the predecessor but refused to hire any of the union represented 

. pmniovees for the sole reason that it wanted 
maintenance and service employees ior uie »ui 

to avoid any obligation to bargain wtth the union. 


/ 
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On such facts the Board found 8(a)(3) and 8(a)(5^ violations. 

With respect to the relusal to bargain the Board said that ’The 
bargaining order . . . is required not only to remedy the aforesaid 

it 

violations, but also to cure the Respondent's other unfair labor 
practices . . . by restoring the situation as nearly as possible to 
that which would have prevailed absence such other unfair labor 
practices. " Such is the situation here. 

The Remedy 

Having found that Respondent has committed certain unfair 
labor practices I shall recommend that it cease and desist therefrom 
and take certain affirmative action to restore as nearly as possible 
the situation that would have existed absent the unfair labor practices. 

Having found that Respondent discriminatorily failed to hire 
stationary engineers Eugene Griffin, Joseph Herman and Frank 
Williams, at its 1400 Goodman Street facility in Rochester, New 
York, on December 17, 1973, I shall recommend that it offer such 
employment imriiecjiately to each of said individuals and make each 
whole for any loss he may have suffered as a result of the discrim- 
ination against him by paying each ar» amount equal to that which he 
would have earned in Respondent's employ at the Goodman Street 

0 

facility from December 17, 1973, to the date of his hire less his net 
earnings elsewhere during the interim period to be computed in the 
manner set forth in F. W. Woolworth Company, 90 NLRB 289, and 
N. L. R. B. v. Seven-Up Bottling Company of Miami Inc. , 344 U. S. 
344, with interest as provided for in Isis Plumbing & Heating Co. , 

138 NLRB 716. 

Having found that since December 17, 1973, Respondent has 
refused and is refusing to recognize and bargain collectively with the 
Union as the representative of the employees in an appropriate unit, 




> 
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I shall also recommend that upon request Respondent so bargain and 
if an understanding is reached embody such understanding in a signed 

agreement. 

I„ view of the character of the unfair labor practices comm.tted 
I shall also recommend that Respondent be ordered to cease and 
desist from infringing "in any manner" upon the rights guaranteed 
its employees by Section 7 of the Act. 

IV. The Effect of the Unfair La.bor 
Practices Upon Commerce 

The activities of Respondent set forth in section HI, above, 
occurring in connection with the operations of Respondent described 
in section I, above, have a close, intimate and substantial relation 
to trade, traffic and ccmmerce among the several states, and tend 
to lead to labor disputes burdening and obstructing commerce ar.u 
the -free flow of commerce. 

Conclusions of Law 

1. Respondent Bausch & Lomb at all times material has been 
and is an employer engaged in commerce within the meaning of Section 
2(2), (6) and (7) of the Act. 

2. mternational Union of Operating Engineers, Local 71-71A, 

AFL-CIO, is a labor organization within the meaning of Section 
2(5) of the Act. 

3. By failing and refusing to hire Eugene Griffin, Joseph 
Herman and Frank Williams because of their union membership, 
Respondent has discriminated and is discriminating against them 

in regard to iheir hire or tenure of employment thereby discouraging 
membership in a labor organization within the meaning of Section 

8(a)(3) of the Act. 
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4. All boilerroom employees of Respondent's 1400 Goodman 
Street, Rochester, New York, facility excluding all other em- 

i 

ployees, guards, supervisors and professional employees as de- 
fined in the Act constitute a unit appropriate for the purposes of 
collective bargaining within the meaning of Section 9(b) of the Act. 

5. The Union at all times material herein has represented 
a majority of employees in an appropriate unit within the meaning 
of Section 9(a) of the Act. 

6. Since December 17, 1973, Respondent has refused to 
bargain collectively with the Union ir. violation of Section 8(a)(5) 
of the Act. 

7. By the foregoing conduct Respondent has interfered with, 
restrained and coerced, and is interfering with, restraining and 
coercing employees in the exercise of rights guaranteed in Section 
7 of the Act in violation of Section 8(a)(l) pf the Act. 

Upon the foregoing findings of fact, conclusions of law, and 
the entire record, and pursuant to Section 10(c) of the Act, I issue 
the following recommended:—^ 

ORDER 

Respondent Bausch & Lomb, Inc., its officers, agents, suc- 
cessors and assigns, shall: 

1. Cease and desist from: 

—^ In the event no exceptions are filed as provided by Section 
102. 46 of the Rules and Regulations of the National Labor 
Relations Board, the findings, conclusions, and recommended 
Order herein shall, as provided in Section 102. 48 of the 
Rules and Regulations, be adopted by the Board and become 
its findings, conclusions, and Order, and all objections 
thereto shall be deemed waived for all purposes. 


% 
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(a) Discouraging membership in a labor organization by 
discriminating in regard to the hire or tenure of employment of any 

eupioyee or applicant fov employment. 

(b) R> fusiiig to bargain in good faith upon request with 

the above-named ijnion. 

( C ) A n any other manner interfering with, restraining or 
coercing its employees in the exercise of the rights to self-organization, 
to form labor organizations, to join or assisi International Union of 
Operating Engineers, Local 71-71A, AFL-CIO, or any other labor 
organization, to bargain collectively with representatives of their 
own choosing, and to engage in any other concerted activities for the 
purposes of collective bargaining or other mutual aid or protection, 
or to refrain from any or all such activities, except to the extent that 
such rights may be affected by an agreement requiring membership 
in a labor organization as a condition of employment, as authorized 
in Section 8(a)(3) of the Ac* 

2. Take the following affirmative action necessary to effectuate 


the policies of the Act: 

(a) Offer immediate employment to Eugene Griffin, 
Joseph Herman and Frank Williams as stationary engineers at the 
1400 Goodman Street facility and make each whole in the manner set 


forth in the section entitled, "The Remedy" above. 

(b) Upon request, bargain collectively with International 

Union of Operating Engineers, Local 71-71A, AFL-CIO, as the ex- 
clusive representative of all employees in the appropriate unit and if 
an understanding is reached embody it in a signed agreement. 


(c) Post at its 1400 Goodman Street, Rochester, New 
York, facility copies of the attached notice marked, "Appendix. " 


In the event that the Board’s Order is enforced by a Judg- 
ment of a United States Court of Appeals, the words in the 







Copies of said notice, on forms provided by the Regional Director 
for Region 3, after being duly signed by its representative, shall be 
posted by Respondent immediately upon receipt thereof and be main- 
tained for 60 consecutive days thèreafter in conspicuous places, in 
cluding all places where notices to employees are customarily posted. 
Reasonable steps shall be taken by Respondent to ensure that said 
notices are not altered, defaced, or covered by any other material. 

(d) Notify the Regional Director for Region 3, in writing, 
within 20 days from the date of this Order, what steps Respondent 
has taken to comply herewith. 

• -J 

Dated at Washington, D. C. 

/s/ Eugene E. Dixon 
Eugene Ë. Dixon 

. Administrâtive Law Judge 


n 7 (Continued) notice reading "POSTED BY ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD” shall be changed 
to read "POSTED PURSUANT TO A JUDGMENT OF THE 
UNITED STATES COURT OF APPEALS ENFORCING AN 
ORDER OF THE NATIONAI. LABOR RELATIONS BOARD. " 
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APPENDIX 

NOTICE TÖ EMPLOYEES 

Posted by Order of the 
National Labor Relations Board 
An Agency of the United States Government 

WE WILL NOT discourage membership in any labor organization by 
refusing to hire or otherwise discriminating against job applicants 
because of their union membership. 

WE WILL NOT refuse to recognize and bargain collectively with 
Internationai Union of Operating Engineers, Local 71-71A, AFL- 
CIO, as the exclusive representative of the employees in the unit 
described as follows: 

All boilerroom employees at our 1400 Goodman Street 
facility excluding ali other employees, guards, 
supervisors and professional employees as defined 
in the National Labor Relations Act. 

WE WILL NOT in any other manner interfere with, restrain, or 

coerce our employees in the exercise of the right to seif-organization, 

* 

to form, join, or assist any labcr organization, to bargain collectively 
through representatives of their choosing, or to engage in concerted 
activities for the purpose of collective bargaining or other mutual 
aid, or to refrain from any or all such activities. 

WE WILL offer immediate empioyment to Eugene Griffin, Joseph 
Herman and Franlf Wiliiams as stationary engineers in oxu* Goodman 
Street facility and make them whole fqip any loss of pay suffered 
as a result of the discrimination against them. 

WE WILL, upon request, recognize and bargain with International 
Union of Operating Engineers, Local 71-71A, AFL-CIO, as the exclusive 


* 
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representatives of'the employees in thé above-described unit with 

% 

respect to rates of pay, wages, hours of employment, and other 
conditions of employment, and if an understanding is reached, em- 
body such unaerstanding in a signed agreement. 

BAUSCH & LOMB, INC. 
(Employer) 


Da;ed 


By 


(Represenfative) (Title) 


THIS IS AN OFFICIAL NOTICE 
AND MUST NOT BE DEFACHD BY ANYONE 

This notice must remain posted for 60 consecutive days from 
the date of posting and must not be altered, defaced, or covered 
by any other nroterial. Any questions concerning this notice or 
compliance wilh its provisions may be directed to the Board's 
Office, 9th Floor - Federal Building, 111 W Huron St. , Buffalo, 

N. Y. 14202 Telephone (716) 842-3100. 



V 
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Pursuant to Section 102. 48 of the Rules and Regulations of 
the National Labor Relations Board, counsel for the Company moves 
for reconsideration of the decision and Order of the Board dated 
October 25, 1974, and received by Respondent on October 29, 1974, 
on the basis of the following material errors: . 

1 The arbitrary and capricious finding by a majority of the 
Board that Respondent is a successor employer to General Dynamics 
in the absence of any evidence of the existence of the essential 
criteria established by the Board and the courts for finding such a 
relationship. 

2. The arbitrary and capricious affirmance in the absence of 
substantial evidence, and despite substantial evidence to the con- 
trary, of the Administrative Law Judge’s finding that the North 
Goodman Street boilerroom is an appropriate bargaining unit. 

3. The arbitrary and capricious entering of a bargaining order 
on the basis of successorship in the absence of any evidence and 
without a dÄtermination that the Union represented a majority of 
Respondent's employees in the North Goodman Street boilerroom 

at the time when Respondent had placed a full complement of em- 
ployees in the.North Goodman §treet boilerroom. 

4. The arbitrary and capricious entering of a bargaining 
order on the basis of an al^gedly egrfgious violation of Section 
8(a)(3) of the Act i*the absepce of any evidence and without a 
determination that the Uniofi w&uld represent a majority of Respondent’s 


\ 







North Goodman Street boilerroom employees if Eugene Griffin, 

Joseph Herman and Frank Williams were reinstated. 

Dated: November 15, 1974 ^ 

RespectfuIIy submitted, 

/s/ Nixon, Hargrave, Devans & Doyle 
Nixon, Hargrave, Devans & Doyle 
Attorneys for Respondent, 

Bausch & Lomb, Inc. 

Office and P. C Address 
Lincoln First Tower 
Rochester, New York 14603 
Telephone: (716) 546-8000 


Gerald L. Paley, Esq., 
of Counsel 
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ORDER DENYING MOTION 

On October 25, 1974, the National Labor Relations Board 
issued a Decision and Order in the above-entitled proceeding-' 
in which it adopted the findings, conclusions, and recommendations 
of the Administrative Law Judge as contained in his Decision of 
June 21, 1974, and ordered that Respondent take the action set forth 
in the recommended Order of the Administrative Law Judge. 

Thereafter, on November 18, 1974, Respondent filed a Motion 
for Reconsideration, Brief in Support and request for oral argument. 

The Board having duly considered the matter. 

IT is HEREBY ORDERED that the Respondent's motion for 
reconsideration be, and it hereby is, denied, as it sets forth no 
matters not previously considered by the Board. 

IT is FURTHER ORDERED that the Respondent’s request for 
oral argument be, and it hereby is, denied. 

Dated, Washington, D. C. , November 29, 1974. 

By Direction of the Board: 

Michael M. Balsamo 


Associate Executive Secretary 




* 
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GENERAL CÖUNSEL'S EXHIBIT NO. 5 


UNTTED STATES OF AMERICA 
NATIONAL LABOR RE LATIONS BOARD 


STROMBERG CARLSON, A DIVISION 
OF GENERAL DYNAMICS CORPORATION 

E mployer 


and 


Case No. 3-RC-2145 


INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL71-71A, AFL-CIO 

Petitioner 

j6c7 Consent 
n Stipulation 
n Board Direction 


CERTIFICATION OF REPRESENTATIVES 


An election having been conducted in the above matter by the 
undersigned Regional Director of the National Labor Relations Board 
in accordance with the Rules and Regulations of the Board, among: 

AIl boiler room employees, excluding all other employees, 
guards, supervisors and professional employees as defined in the Act. 

And it appearing from the Tally of Ballots that a majority of 
the valid ballots has been cast for a union seeking to represent 
separately the employees in the above-described appropriate unit; 
and no objections hwing been filed to the Tally of Ballots furnished 
to the parties, or to the conduct of the election, within the time pro- 
vided therefor; 

Pursuant to authority vested in the undersigneu by the National 

\ 

Labor Relations Board, 

IT IS HEREBY CERTIFIED that INTERNATIONAL UNION OF 
OPERATING ENGINEERS, LOCAL 71-71A, AFL-CIO 
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has been designated and selected by a niajority of the employees 
of the above -named Employer, in the unit herein involved, as 
their representative for the purposes of collective bargaimng, 
and that, pursuant to Section 9(a) of the Act as amended, the 
said organization is the exclusive representative of all the employees 
in such unit for the purposes of collective bargaining with respect 
to rates of pay, wages, hour of employment, and other conditions 

of employment. 

Signed at Buffalo, New York 
On the 28th day of May, 1959. 

On behalf of 

NATIONAL LABOR RELATIONS BOARD 

(s! _ _ 

Regional Director for Third Region 
National Labor Relations Board 
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EXCERPTS FROM GENERAL COUNSEL’S EXHIBIT NO. 6 

AGREEMENT 

Between 

• Electro Dynamics Division of 
GENERAL DYNAMICS CORPORATION ' 

Located at 1400 North Goodman Street, Rochester, New \ork 

(Hereinafter referred to as "the Company") | 

and 

INTERNATIONAL UNION OF OPERATING ENGINEERS, AFL-CIO 

AND ITS LOCAL 71-71A 
(Hereinafter referred to as "the Union") 

--WITNESSETH-- 

***** 

ARTICLE XXV 

TERMINATION OF AGREEMENT 

This Agreement shall become effective March 11, 1973, and 

continue in full force and effect through March 8, 1976. Thereafter, 

this Agreement shall be automatically renewed, from year to year, 

unless at least 60 days prior thereto, or prior to the end of any 

subsequent yearly contract period, as the case may be, eithej party 

gives written notice to the other of any intention to modify, amend 

or terminate the Agreement as of the end of such period. In the 

event that such notice is given by one party, the other party- shall 

have a further period of five days after receipt thereof within which 

« 

to serve written notice^rfits intention of modify, amend, or ter- 
minate the Agreement as of the end of such period. In the event 
that such notice or notices are given, the Agreement will be deemed 
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terminated as of the end of such period, in whole or in part, m 
respect to those portions thereof concerning which said notice or 
notices to modify, amend or terminate are given. Upon termination 
0 f this Agreement under the provisions of this Agreement, all rights 
accruing under this Agreement shall expire at its termination date. 


w 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

BEFORE THE NATIONAL LABOR JIE LATIONS BOARD 

Third Region 


*********** + + * + + ** + + + ** + 
In|^ie Matter of: 

BAUSCH & LOMB, INC. 


* 

* 

* 

* 


and 


* Case No. 3-CA-5525 


INTERNATIONAL UNION OF OPERATING * 
ENGINEERS, LOCAL71-71A, AFL-CIO * 

************************* 


U. S. Federal Building, 

100 State Street, 

Rochester, New York, 

Tuesday, April 30th, 1974. 

The above entitled matter came on for hearing, pursuant to 
Notice, at 10:00 o'clock, a. m. 

BEFORE: 

HON. EUGENE E. DIXON, Administrative Law Judge. 
AP^EARANCES: . , 

WILLIAM G. McGEE, ESQ. , 

111 W. Huron Street, 

Buffalo, New York 14202, 
appearing on behalf of the 
Counsel for the General Counsel. 

GERALD L. PAYLEY, ESQ. , NIXON, HARGRAVE, DEVANS 
& DOYLE, Lincoln First Tower, 

Rochester, New York 14603, 

< appearing on behalf of the Respondents. 

HAROLD COHEN, ESQ. , 

' 19 Church Street, 

Rochester, New York appearing 
on behalf of the Charging 
Party. 


I 




> 
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JUDGE DIXON: The hearing will be in order. 

This is a formal hearing before the National Labor Relations 
Board in the matter of Bausch & Lomb, Inc., and International 
Union of Operating Engineers, Local 71-71A, AFL-CtO, Case 
No. 3-CA-5525. 

The Administrative Law Judgo conducting this hearing is 
Eugene E. Dixon. 

Will Counsel and other Representatives for the parties please 

state their appearanres for the record? 

MR McGEE: Counsel for the General Counsel, William G. 

McGee. 

MR. COHEN: Counsel for the Charging Party. Harold Cohen, 

19 Church Street, Rochester, New York. 

MR. PAYLEY: Counsel for # Respondent, Gerald Payley, 

Nixon, Hargrave, Devans and Doyle, Lincoln First Tower, 
Rochester, New York. T 

* 

BERNAR-t WINTERMAN 

was called as a witness tjv and on behalf of the General Counsel 
and, after having been first duly sworn, was examined and testified 

as follows: 

JUDGE DIXON: Be seated. 

DIRECT EXAMINATION 

Q. (By Mr. McGee) Mr. Winterman, what's your occupa- 
tion? A. I'm the Manager of Labor Relations for the County 

of Monroe. 


* 
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Q. And have you ever been associated with Local 71-71A 
of the International Union of Operating Engineers? A. Yes, 


I have. 


Q. In what capacity? A. Business Manager. 
Q. Forhowlong? A. 14 years. 


JUDGE DIXON: He ean use it to examine the witness but let 
me ask you was the union ctrtified as a bargaining representative 
of these power house employees at — 

MR. PAYLEY: North Goodman Plant of General Dynamics 
and the Carlson Road Plant of General Dynamics. 

THE WITNESS: Yes, they were. 

JUDGE DIXON: And when, roughly, did that occur? 

THE WITNESS: 1959. 


Q. Well, did there come a time when the collective bar- 
gaining units were divided? A. Yes, there did. 

Q. And would you tell us when and what happened and under 
what circumstances ? A. Well, I can’t recall the date or the year 
but, as I recall, it was during an organizational campaign by the 
lnternational Union of Electrical Workers with the Carlson Road 
Plant. And I think that — 


JUDGE DIXON: Go ahead. 

Q. (By Mr. McGee) All right, Mr. Winterman. You were 
stating that there was an organizational ca.npaign being run by the 
International TJnion of Electricai Workers at the Carlson Road Plant. 
Is that correct ? A. Correct. 
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Q. Would you pick it up from there the best that you recall? 

A. The best I recall, the General Dynamics Corporation then 
stated that they were now two separate divisions of Genera! Dynamics 
Corporation, cne being an entity entitled, ' General Dyru^mics 
Electronics, ” as best I recall, on Goodman Street, and the Carlson 
Road Plant being called, "General Dynamics Telecommunications. " 

Q. A\id can you give us an estimate as about when that might 
have occurred? A. Oh, I would have to say probably 1962, '63, 
along in there. 

Q. Now, from that point on, were joint or separate collectively 
bargaining agreements negotiated? A. From that point on, they 
were separate agreements. 

Q. Each plant have its own director of Industrial Relations ? 

A. Yes. 

Q. But you continued to represent both units as a business 
manager ? A. Yes, I did. 

q. Now, did you have a continuous series of separate col- 
lective bargaining agreements until you left as Business Manager in 
1972? A. Yes, I did. 

Q. Who was your successor as Business Manager ? 

A. Ronald Bess. 

MR. McGEE: You may ask, Mr. Payley. 

CROSS EXAMINATION 

Q. (By Mr. Payley) Mr. Winterman, you testified that in 
1958 the Board certified the unit at both the Carlson Road Plant and 
the North Goodman Street Plant of General Dynamics. A. I said 
1959. 

Q. 1959. That certification included both heating plants, 
is that correct, of the General Dynamics Plant? A. Both power 
plants. 





* 
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. Q. Now, you also testified, although you were not positive 
of the date, that in about 1962, did you say, you reached an agree- 
ment Vith General Dynamics separating the two heatifig plants as 
part of the collective bargaining agreement? A. No, I had nothing 
to do with that agreement. That was an ediet by the corporation that 
$they were now considered to be two separate entities. 

Q. The corporation said they were two separate entities. 

Now, the union, you were the business manager of — at that time, 
is that correct? A. Yes. 

24 Q. Represented employees at both heating plantß? 

A. Correct. 

Q. When the company decided to break up the two facilities 
into two separate divisions, you continued to represent the employees 
in those heating plants, is that correct ? A. Correct. 

Q. At that point in time, you entered into separate bargaining 
agreements for each location? A. Yes, I did. 

Q. Now, yas this then pursuant to any Board procedure ? 

A. No, it was not. 

% 

Q. This was done pursuant to an understanding between you 
and the cornpany, is that correct? A. Correct. 

Q. So Ihe only certification then, to the best of your recol- 
lection, by the National Labor Relations Board was the certification 
for both plants which occurred in 1959? A. Correct.- 
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fRON^VLDW. BESS 


was calied as a wii^ess by and on behalf of the General Counsel and, 

having been first duly sworn, was examined and testified as follows: 

• » 

DIRECT EXAMINATION 
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Q. (By Mr. McGee) Mr. $ess, would you give your name 

and address for the Reporter ? A. Ronald W. Bess, Allens^ill 

Road, Honeyoye, New York 14471. 

q Mr. Bess, what’s your occupation? A. I'm the present 

Business Manager of Local 71-71A of the International Union of 

Operating Engineers. 

Q. An4 for how long have you had this position? 

A. Approximately two years. 

Q. Generally speaking, what are your duties and responsibilities ? 
A. Itake care of grievances, ?irbitrations, negotiate contracts, 

organizing, things of that nature. 

Q. Did your union, while your - while you were Business 
Manager represent any employees of General Dynamics in Rochester, 

NewYork? A. Yes, we did. 

Q. And what type of employees? A. Stationary 

Engineers. 

Q. At what locations ? A. At 14 North Goodman Street. 

Q. Any other location? A. Yes. The company does have 

another division at Carlson Road. 

q When you negotiate a contracts with General Dynamics 

for these engineers, did you negutiate separate or joint contracts ? 

A. We negotiated separate agreements for the two facilities. 

MR. McGEE: Would you mark this, please. 

(The document above-referred to, 
was marketTGeneral Counsel’s 
Exhibit 6 for identification.) 

MR. McGEE: Your Honor, I have a coliective bargaining agree- 
ment marked for identification as General Counsel’s Exhibit 6. In 
my hand, I have the entire agreement consisting of several pages 
not numbered. For the purposes of this case, I'm only interested in 
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the first page which includes the article on recognition, the second 
last page, Articie 25, the termination of agreement clause, and the 
last page, the signatyre page. . 

*i * . w $ * * 

I A * * 

MR. McGEE: May I staife for the record the recognition clause 
so we can move along with more understanding ? 

JUDGE DIXON: AIl right. Go ahead. 

MR. McGEE: Artiöle 1. "Recognition. " "The Company herefcy 
recognizes the union which hüs been certified by an order of the National 
Labor Relations Board dated May 28th, 1959, as exclusive represen- 
tative of all Boiler Room employees of the company's plant at 1400 
North Goodman Street, Rochester, New York, for the purpose of 

collective bargaining for and in behalf of said employees with respect 

# 

to rates of pay, wages, hours of Änployment, or other conditions 
of employment coverèd by this kgreement. ” 

t • f 

JUDGE DIXON; Naw, this is the plant that's in issue ? 

MR. McGEE: Yes. The.termination or the effective date 
in termination, I think, is also pertinent at this point. I'll only 
read the pertinent portion of Article 25. 'Termination of Agreement." 

'This agreement shall become effective March 11, 1973, and 
continue in full force and eff^ct through Mârch 8th, 1976. " 

Q. (By Mr. McGee) Mr. Bess, at the time this contract 
was executed, was General Dynamics, engaged in its regular manu- 
facturing operation? A. No. The General Dynamics had ceased 
manufactiire at that facility and had certain portions of the building 
leased out to tenants. 

Q. During the latter months of 1973, did it come to your 
attention that General Dynamics was negotiating for the sale of its 
North Goodman Road Plant? A. Yes. 


% * 
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Q. How did you leftrn about this? A. There were 
articles in the paper and I was in contact with the representatives 
0 f General Dynamics and they were keeping me informed as to the 

sale of the plant. 

q During this period, w r as General Dynamics still main- 
taining its North Goodman Road Premises, that is, the maintenance 
services ? A. Yes. 

Q. Including the boiler room operation? A. Including 
the boiler room operations. 

Q. Your members were working in the boiler room? 

30 A. Yes. 

Q. How many? A. Three. 

Q. Do you recall their names and their supervisor ? 

A. Mr. Herman, Mr. Griffin, Mr. Williams, and the supervisor 

was Mr. Simpson. 

q now, who purchased or took physical possession of the 
North Goodman Street Plant ? A. The Bausch & Lomb Corporation. 

Q. Did yQu have any conversations with any of the Bausch 
and Lomb Representatives during this period of negotiation and 
transfer ? A. Yes. I had conversations with the company. 

Q. AII right. More than once ? A. More than once. 

Q. Do you recall your first conversation and the name of the 
Company Representative ? A. Yes. The first conversation was 
near the time it looked like the closing was going to be and I called 
a Mr. Roberts. 

Q. Do you know what his title is? A. He’s the Vice- 
President of the Corporation but I don't know his full title. 

31 q. Well, how did you talk to him, by person or telephone ? 

A. Telephone. 

q. Who called who ? A. IcalledMr. Roberts. 




»i 
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Q. Tell us what you r’ecall about that telephone conver- 
sation? A. I called Mr. Roberts and asked him what the company’s 
position was with regard to the three engineers in my bargaining 
unit and the General Dynamics Plant on 1400 North Goodman. He 
told me that he did not have an answer and he would have to get in 
touch with somebody and he would call me back. He did call me 
back in a very short time. I would say maybe ten to fifteen minutes, 
but I'm guessing there. He told me at that time that the company 
would be prepared to offer to these employees jobs possibly in 
maintenance, maybe in the pipe shop or words to that effect. 

Q. Do you recall any more of that conversation? A. No. 

Q. Do you recall any conversation with respect to the 

staffing of the boiler room? A. Yes. Mr. Roberts indicated to 
me that the company intended to place their amployees in the 

boiler house and that that was the end of our conversation. 

Q. Now, were you at the plant on December 17th, 1973 ? 


A. I was. 

Q. And on that date, you had a conversation with a repre- 

sentative of Bausch & Lomb ? A. I did. 

Q. Do you recall his name ? A. Mr. Fruscione. 
q # Did anyone else enter into this conversation? If so, 
who? A. There was Mr. Simpson, entered into the conversation. 
Mr. Fruscione. Those were the only two people that entered into 
the conversation at that time. 

q. Were any other people present? A. Yes. Mr. Herman 
and Mr. Griffin, I believe, and there was, I take it, an employee of 
the company, that came in with them. I do not know his name. 

Q. You mean an employee of Bausch & Lomb ? A. Yes. 

Q. Anyone from General Dynamics present? A. Yes. 
There was from General Dynamics a Mr. Draper from the 
General Dynamics Corporation. 
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Q. About what time of day was this conversation ? 

A. It was approximately noon, 12:00 noon, when the represen- 
«tatives of Bausch & Lomb and Mr. Draper came over to the boiler 

plant. 

t q so the conversation was in the boiler plant? A. It 
was. 

q. Well, let me ask you this: For what reason were you there 
that day ? A. Well, I was there for two reasons, to represent the 
employees and to try to see if there was any possibility of arranging 

a collective bargaining agreement with Bausch & Lomb. 

q D id you know at that time who Bausch & Lomb had hired 

to supervise the boiler room? A. I did, yes. 
q. who was he ? A. Mr. Simpson. 
q A t that time had Bausch & Lomb hired any of the three 

stationery engineers mentioned before ? A. Not to my knowledge. 
q AU rig ht. What — with that background, tell us what was 

said and what happened around noon on December 17th, last year. 

A. Well, the company representatives of Bausch & Lomb 
and, as I said,’ the representative of General Dynamics, came over 
to the boiler house. They entered - Mr. Draper introduced the 
representatives of Bausch & Lomb and I believe Mr. Fruscione, 
from the Bausch & Lomb Company, simply said to Mr. Simpson, 

"Well, Bernie, your problems are our problems, ” or words to that 
effect. Pretty much at that time I realized that the company had no 
intention of offering jobs to the three employees and I indicated to 
Mr. Simpson that he had a choice, that he did not have to work at 
the Goodman Street Facility for Bausch & Lomb if he chose not to 
that I knew that through conversations with him that he was hesitant 
to be the chief for Bausch & Lomb because he would have to be working 
with inexperienced people that did not know the plant -- 
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Q. Go^head. A. Mr.' Fruscione then said, or words to the 
effect, that this -- that if Mr. Simpson took this job. 

Q. Hold it no What did you say to Mr. Simpson? A.|jfctelL, 

35 I told him he did not have to take the job. I was prepared to 
see that he would have employment under a union contract with a pen- 
sion, union pension, but the choice was up to him. He did accept -- 
he asked a couple of cjuestions which I don't recall exactly what he 
said but he asked the juestjon about he had had a serious problem with 
his health and that he yondered if this would influence his capabilities 
or the fact of obtaining a job with another employer and I told him that 
it would not. He then, after a few moments, accepted the offer that 

I had made and — 

Q. Excuse me. May I interrupt? You were going to state 
what Fruscione said. A. Mr. Fruscione then said that this would 
put Bausch & Lomb in a very peculiar position and that I responded 
to him that I realized that this would put the company in a spot butUhe 
company showed no concern for the other three employees that they 
were dumping out in the street. And that was the end of that conver- 
sation with Mr. Fruscione. 

Q. Well, do you recall anything further Fruscione might have 
said with respect to the operations ? A. Mr. Fruscione told us 

36 that he intended to assume operation of the plant. 

Q. Then what happened?, A. I asked Mr. Fruscione to 
produce the stationary engineers license of the employees that would 
be operating there and they were not available to produce any proof 
of license. I the i indicated to Mr. Fruscione that I would not turn 
the plant over to him operating but that I would shut down the facility. 
Of course, Mr. Fruscione did not want us to shut down the facility. 

So I asked Mr. Fruscione if there was any chance that we could have 
a collective bargaining agreement similar to the terms and conditi^ns 





we had with General Dynamics Corporation. He indicated to me he 
had no authority to enter into an agreement of that type and that he 
would have to check with his superiors down town. They then left 
and we continued -- 

Q. Before they left, what about the operation of the boiler 
house ? A. We agreed to keep the place operating and not shut 
the plant down. 

Q. In order to what, for what purpose were you continuing 
this ? A. Yes, but I was awaiting his answer but he had to 
get in contact with the people downtown. I then waited approximately 
an hour and I think it was approximately 1:00 o'clock I called Mr. 
Fruscione who was over in the front office of the main plant and asked 
him if he had a reply as to my offer. He said no, that it was lunch 
time and that they were having difficulty getUng in touch with any of 
the superiors or officers of the company. I then told Mr. Fruscione 
that we were not running a charitable organization and that I pxpected 
the company to pay the stationary engineers their General Dynamics 
rate for any time that we operated the plant for them. He indicated 
to me that the men would be paid for any time they spent operating 
the plant by Bausch & Lomb. 

Q. Did Fruscione return to the boiler room? A. Yes. 

Mr. Fruscione returned approximately 1:50 and wi A h him he had the 
Chief of Security whose name I don’t recall. Also was a Mr. Aubel. 

Q. Would you spell that ? A. A-u-b-e-1. 
q. Thank you. A. And Mr. Fruscione at that time indicated 
to me that Bausch & Lomb intended to assume operation of the plant 
and that Mr. Aubel was a licensed chief engineer. 

q. incidentally, who else was present while you were talking 
with Fruscione ? A. Well, there were the people I named previously, 
Mr. Herman, Griffin and Simpson. Mr. Draper had left, Ibelieve, 
by that time. 








B 

I 


t 


39 






40 


43 

j 

Q. You can continue with Fruscione and Mr. Aubel. A. I 
then asked Mr. Fruscione to give or to show me proof of the license 
of Mr. Aubel who he claimed had a chief engineer's license. They 
were not able to produce any license. So I indicated to Mr. Fruscione 
that I would not turn the plant over to them operating but that we 
would shut it down. Their Chief of Security then told me I would not 
shut the plant down or I would be in trouble. I reiterated again I 
would shut the plant down, that I would not turn it over operating. 

The Chief of Security then proceeded to call the City of Rochester to 
affirm the existence of Mr. Aubel's license. I then tatked with a lady 
on the phone from the City of Rochester and she told me that 
Mr. Aubel did have a Chief Engineer’s License and that the License 

had been renewed in October of 1973. 

Q. What happened then? A. Then I agreed to turn the plant 

over to the company and I suggested to Mr. Simpson that he give 
Mr. Aubel a tour of the plant to make sure that the plant was in 
operating condition. Mr. Simpson did give Mr. Aubel a quick tour 
of the plant and we then left the premises. 

Q. Before you and the operating engineers or stationary 
engineers left the premises, was there anything said about pay for 
the two hours they had spent ? A. Yes. The Chief of Securky took 
down the names, addresses and social security numbers of the em- 
ployees, Mr. Herman, Griffin and Simpson and assured us that a 
check would be mailed to them for the two hours we operated the 
plant. 

Q. For whom? A. For Bausch & Lomb. 

Q. Thenyouleft? A. Then we left. 

Q. Let me ask you this: Did you ever get an answer from 
any Bausch & Lomb Representative to question — to the question 
made to Mr. Fruscione about an agreement between your labor organi- 
zation? A. No. There was never a direct denial of an agreement. 
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The only indication I had was that when they came back with Mr. 

Aubel and they tcrtd us that they intended to assume operation of the 

plant. 

Q. But no response in direct reply ? A. No response. 
***** 

CROSS EXAMINATION 

***** 

41 q. (By Mr. Payley) Mr. Bess, you testified that at the time 
General Dynamics had issued your contract in March of 1973 for your 
engineers, that there was no active manufacturing going on at the 
facility at that time? A. To my knowledge, there was, by General 
Dynamics, no manufacturing. 

Q. Do you have, of your own knowledge, any idea when 
General Dynamics ceased manufacturing at the North Goodman Street 
facility ? A. I couldn't tell you the year. It’s my understanding 
that the actual manufacturing ceased before I became Business 
Manager of this -- 

q. Ceased before you became Business Manager and did you 

42 testify when you became Business Manager ? A. I testified 
that I had been Business Manager for approximately two years. I 

became Business Manager May of 1972. 

q. So for at least two years while you were Business Manager, 
General Dynamics was not engaged in manufacturing at the Goodman 
Street Plant ? A. Correct. 

q. You also testified that you had three engineers working at 
North Goodman Street, Mr. Herman, Mr. Goodman — excuse me, Mr. 
Griffin and Mr. Williams? A. Correct. 

Q. You alsc mentioned there was a supervisor, a gentleman 
named Mr. Simpson. A. Correct. 





Q. Now, Herman and Williams and Griffin were all members 
oftheunion? A. Yes. 

Q. Was Mr. Simpson also a member of your union? A. He 
is and was at that time. 

Q. You also testified to a conversation that you had with a 
Mr. Roberts? A. Yes. 

Q. Of Bausch & Lomb ? A. Yes. 

***** 

Q. Did he indicate at that time what plans Bausch & Lomb 
had for staffing the boiler house ? A. He did indicate that they 
intended to use their own employees in the boiler house. 

***** 

Q. Are you aware of the manufactxiring operations, of what 
kind of manufacturing operati^ns Bausch & Lomb is engaged in? 

A. I know that they're engaged in the manufacture of different types 
of optical equipment. 

Q. But were you aware that the purchase of the Goodman 
Street premises was solely for the purpose of buying the physical 
plant as opposed to buying the business operation of General Dynamics 
A. Yes. 

***** 

Q. What precisely did he say to you with regard to Mr. 
Williams, Griffin and Herman? A. He indicated to me the company 
would be prepared to offer them some type of employment in some 
other place other than the boiler room possibly. I think a pipe shop 
or something like that was mentioned in the conversation. 

Q. At a comparable rate of pay? A. Yes. 
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q S o he extended an offer of employment to the three 
individuals ? A. No, he told me that they would be prepared 
to. He did not extend an offer through me. He told me that — I 
asked him what their intentions were and he indicated to me that would 

be the intention of the company. 

Q. Okay. Were you aware of the fact that Mr. Williams, 

Griffin and Herman had made application for employment at Bausch 
& Lomb ? A. I knew they had been interviewed. I did not know 
if they had made out an application. 

Q. And you would characterize then Mr. Roberts' response 
as not an offer but an indication that there was sometUng available 
for the three people ? A. Yes. That the company was prepared to 
make an offer. That is what was my understanding of the conversation. 
Q. At that time did he clarify to you the company’s position 

on staffing the boiler room or the heating plant? A. He did. 

Q Whatdidhesay? A. He said that the company intended 

to staff the boiler house with its own employees or words to that 

effect. I'm not quoting him. 

. 

q Had you had any conversations with Mr. Simpson prior 
to December 17th, 1973 ? A. Yes. I had ~ I couldn’t tell you 
when, but I had several conversations with Mr. Simpson before the 

17th. 

q. And can you tell me what the nature of those conver - 
sations were ? A. I believe at some time he indicated to me that 
Bausch & Lomb ad made him an offer for employment. I also ~ 
he indicated to me he was hesitant about accepting the offer nd be- 
cause he felt that it would be very difficult to operate the plant with 

a green crew. 
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* * • * * m •* 

Q. You also stated, as I understand, previously that you 
were there to represent your employees, employees of General 
Dynamics and try to arrange a type of bargaining agreement. Had 
you informed the employees -- I should say informed Williams, 

Griffin and Herman about your conversation with Mr. Roberts ? 

53 A. I'm not sure if I did. I do believe though that I had in- 
dicated to them that I had talked with Mr. Roberts and that the company 
wouid be prepared to make them an offer. 

Q. Do you know whether or not they inquired of the com- 
pany about those offers ? A. I have no knowledge as to any 
inquiries between the employees and the company or the company and 
the employees. 

Q. On December 17th, were any of the people involved, 
Williams, Griffin or Herman, in a position where they had employ- 
ment elsewhere ? A. I had arranged approximately a week in 
advance for the placement of Williams — well, Williams was going 
to be hired by Stromberg Carlson and Hermap, Griffin, were going 
to be hired by another employer, but there was a problem -- 

The problem was the closing date had changed so many times, 

I was having a very difficult time during this jferiod to try to keep 
the plant operating for General Dynamics and yet try to have places 
available to place these employees when they — 

54 Q. But all three employees had been placed sometime before 
the December 17th date upon which Bausch & Lomb took possession? 

A. Well, they had had interviews but my indication was that if we 
were able to maintain — or stay at the Goodman Street Facility, 
that they were perfectly free an' they were at that time willing to 

do so. 
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Q. You had told them about the conversation with Roberts 
and you had made an efiort to place all üiree employees in other 
positions? A. Yes. 

% * 

Q. Now, getting back to Mr. Simpson and these conversations 
you had with him prior to the 17th, during that period of time, did you 
indicate to him that you would place him with another employer ? 
i a. I indicated to Mr. Simpson that I believe I made him the offer m 
the area of, "Don’t worry, 1*11 do whatever I can to take care of you. 

q This was before December 17th ? A. Yes. Because 
I knew he was hesitant about the green crew. I also knew that he d 
like to -- he liked the plant and I believe he was kind of teetering 

between the two. 

Q. So you did indicate to him that if he wanted employment 
eisewhere, you could obtain it for him? A. I would attempt to 
obtain it for him, yes. 

q Did you have anything specific in mind when you made 
that offer ? A. Yes. I had an employer in mind. 

Q. Did you tell Mr. Simpson who that employer was ? 

A. I believe I did. 

Q. Could you tell me who it is, please ? A. Pardon? 

Q. Could you tell me who that Employer was ? A. The 

Employer is and was Midtown Holding. 

Q. which is the Midtown Complex here in the City ? 

A. Yes. • 

Q. Did you a’so ultimately place Mr. Simpson with 

Midtown Holding ? A. I placed Mr. Simpson at Midtown Holding 
on December 24th, 1973. That's the date of hire. 

Q. That's the week after Bausch & Lomb took possession? 

A. Approximatelv a week later. 
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Q. That job was available on the 17th when the possession 
took place ? A. It wasn't really available. I called Midtown 
and indicated to them I had a very well qualified individual and 
they indicated to me that they would consider it and -- that they had 
a need but they weren't exactly sure at that time if they were going -- 
you know — they could give me no hundred percent guarantee that 
they wouid hire an individual. 

Q. So when Mr. Simpson turned down Bausch & Lomb's 
job, there was no guarantee that he'd have employment elsewhere ? 

59 A. You're confusing what I said. Previous to December 17th, 

I had no guarantee. By December 17th, I knew for sure that if he 
wanted the job, he could have it. 

Q. All right. A. Previous to December 17th. 

Q. So when you talked to Mr. Simpson before the 17th, you 
mdicated to him there was a position available in Midtown Holding ? 
A. There would be. 

Q. This is at a point in time after he's accepting employ- 
ment with Bausch & Lomb ? A. Yes. 

Q. And that before the 17th you were positive that if Mr. 
Simpson wanted that job, it was available to him? A. Correct. 

Q. And did you tell that to Mr. Simpson? A. I believe 

I did. 

Q. This isbefore the 17th? A. Before the 17th. 

Q. So on the 17th, when you started your conversation 
with Mr. Simpson, it was pretty clear in that time that he had a 
job elsewhere with Midtown Holding ? 

60 A. If he so desired. 

Q. Did he give any indication to you before the 17th that he 
. % 

wanted that job? A. His indication to me he wanted the Bausch 
& Lomb job but he was hesitant with ihe green crew. 
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Q. What's a green crew? A. Well, a crew that’s not 

familiar with or experienced in the plant. 

Q. just people that have never worked there before, you 
mean? A. Yes, or people — it's possible that people that are 
not familiar with the boiler plant. 

* 

q But you knew it was the company's intention to use 
Mr. Simpson as iis engineer when they took over the premises ? 

A. Correct. 

Q. And so Mr. Fruscione came with the expectation, as I 
think you testified when you talked to Mr. Simpson, that Mr. Simpson 
would begin operating the boilers at the moment that Bausch & 

Lomb took possession? A. That I'm sure it was Mr. Fruscione’s 

__ i'm sure that's what he thought. 

Q. All right. But immediately you talked to Mr. Simpson 

about this employment with Midtown Holding ? A. No. I think I 

indicated to you that I had discussed — 

Q. You had discussed and you began a conversation with him 

that concerning his employment with Bausch & Lomb and employment 
elsewhere under, you said, a union contract. I'm not sure what you 
meant by that. A. I — a collective bargaining agreement. 

Q. He would not be your supervisor ? A. He would not be 
a supervisor but the rate of pay would be comparable to what he would 
earn with Bausch & Lomb as a supervisor. 

***** 

Q. So what expectation — I have to repeat this question 
what expectation would you have under the circumstances that the 
company might engage your union as collective bargaining representative 
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by hiring these people on the 17th? A. Well, I knew from the 
very beginning that Mr. -- I say from the very beginning, I knew 
Mr. Simpson had reiterated to the company that he was hesitant 
about taking the job with the green crew. I thought right up to the 
very last mlnute that possibly the company would be prepared to offer 
these people employment with Mr. Simpson. 

Q. There was never any indication from the company? 

A. Never. 

Q. That they would offer employment to the three people ? 

A. Not in the boiler rooms. 

Q. So you just showed up on the expectation of the company 
examining the boiler room, that it would be so complex that they 

66 would have to bargain with you through your union, is that 
correct? A. Correct. 

***** 

67 Q. You didn’t do anything else. As soon as Mr. Fruscione 

appeared on the scene in the boiler house, you entered into this 
conversation with Mr. Simpson regarding resignation and within 
five minutes he had resigned from Bausch & Lomb? A. He had 
decided to take the job at Midtown. 

68 Q. A job that you had talked to him about prior to December 

17th ? A. Yes. 

***** 

73 Q. Did you at that time, when the company could not pro- 

duce licenses, threaten to shut the boilers down? A. I did. 

Q. This was December 17th. Do you recall was it cold 
that day? A. It was about 12 degrees. 

Q. Would there have been damage to the facilities if the boilers 
were closed down? A. It was possible, you know, if the company 
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did not have, experienced people that would know how to operate 
the boilers. 

Q. So if you closed the boilers down and the company could 
not get them operational again, there was a possibility, because 
of the cold weather, there could have been damage to the premises ? 

A. It's possible, yes. 

***** 

) 76 Q. At that time did you again indicate that since he did not 

have a iicense, you would have to shut the plant down? A. Yes. 

I indicated that if Mr. Aubel did not have a license, I would not turn 
the plant over to them. I would shut it down. 

Q. And you were not willing to accept Mr. Fruscione or Mr. 
Aubel's representation that he was a chief engineer ? A. Right. 

Q. And you were not willing to accept the number they pro- 
vided to you? A. I don't even think they gave me any number. 

They may have offered to give me a number but -- 

Q. But you did not accept that offer ? A. No. 

q. Before you closed the plant down did you indicate that 

you would check with the City neople to determine whether or not 
Mr. Aubel had a license? A. No. The Chief of Security proceeded 
to call the City and got a lady on the phone. I did not shut the plant 
down. 

q. i'm sorry, I said you threatened to shut it down. A. No, 

I thought you said I shut it down. 

^ 77 I did not shut it down. They proceeded to call the City, apparently, 

the license bureau, and I taiked to a lady on the phone who indicated 
to me that Mr. Aubel was a licensed Chief Engineer and that his 
license had been renewed in October of '73. 
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Q. And so you were satisfied that Mr. Aubel was com- 
petent to take over the boiler operation? A. I felt tbat they . 

met the qualifications of the Ordina.ice. 

Q. And you left the premises ? A. No. I then asked • 

Mr. Simpson to take Mr. Aubel on a tour to look at the equipment and 
they did. They went up onto the landings and looked at various pieces 
of equipment and after that we left. 

Q. Left the premises ? A. Yes. 

* * * * ^ * 

81 REDIRECT EXAMINATION 
***** 

82 Q. (By Mr. McGee)* Now, you mentioned something about 

the code of the City. What relationship, if any, does that have to * 
your talking about shutting down the boiler room operation? 

A. Well, the City Code says that a p'lant of the size of the Genera-1 
Dynamics Plant with the boiler horse power contained therein 
requires a Chief Engineer to be in charge of that plant and that the 
Engineers working under the Chief be licensed stationary engineers. 

***** 

88 HERBERT ASHCROFT 

was called as a witness by and on behalf of the General Counsel and, 
after being first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

Q. (By Mr. McGee) Mr. Ashcroft, would you give your 
name and address to the Reporter, please ? A. Herbert Ashcroft, 
3038 East Avenue, Rochester 14618. 

Q. Mr. Ashcroft, you're employed by Bausch & Lomb ? 

A. I am. 
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Q. What's your title ? A. Senior Vice-Pre&ident 
Corporate Manufacturing Services. 


89 q. Now, Bausch & Lomb is . . . they do have title to the 

premises and plant at 1400 North Goodman Street? A. No, they 
do not. 

q They do not? What's their interest in the premises? 

A. They lease it. 

Q They lease itfromwhom? A. Urban Development 
Corporation. 

Q. It’s owned by whom ? A. Urban Development Corpora- 

tion. 
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Q. Was there an occasion during last summer or sometime 
when there was an announcement in the newspaper about Bausch & 
Lomb's intentions with respect to the North Goodman Street premises ? 

A. Yes. We put out an announcement sometime in July 
because we heard rumors from our employees that we were moving 
out of town. 

Q. Well, to move along about the rumors. The employees 
were a little concerned with the placing of the plant in the other 
location, that you might be closing your facility in Rochester ? 

A. Yes. 

^ * * * * 

Q. How dc you resolve the statement in Paragraph 9 with 

the fact that you were involved in the selection of Robert Aubel? 

A. I was not involved in any decision concerning promotion or hire 
of any specific employees. I didn't promote Bob Aubel. I transferred 


him. 
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Q. Well, in effect, wasn't he given a promotion from the 
Chili Plant Operation? A. No. 

Q. • What was his job at Chili? A. Chief Engineer. 

Q. And he was just transferred as Chief from the St. Paul 
Street Plant in Chili to the North Goodman Street Plant? A. Correct. 

Q. At the same rate of pay? A. Yes. 

Q. All right. Incidentally, so far as the corporate policy 
decision to maintain on the payroll all Bausch & Lomb employees 
that we could use, this is using your words, when was this corporate 

96 policy decision made ? A. About 20 years ago. 

Q. And you were involved at that time in the decision? 

A. No, not in the decision at that time. 

Q. Well now, I’m confused again in connection with this 
Paragraph 9. "But I was involved in the corporate policy decision 
to maintain on the payroll all Bausch & Lomb employees that we 
could use. " A. Like most policies, we review them periodicaily. 
Some we change, some we improve, some we drop, and in the past 
several years, I’ve been involved. 

Q. Weli, let's nail this down. Was there any discussion 
about the use of Bausch & Lomb employees after Bausch & Lomb 
Management decided that it would utilize the premises at 1400 North 
Goodman Street for ... I think you were transferring your St. Paul . . . 
A. Operation. 

Q. ... operations over there ? A. Right. 

Q. So was there a corporate decision made relative to this 

97 transfer operation? A. Yes, there was. 

Q. About when was that made ? A. Probably in August. 

Q. And other than yourself, who else was involved? 

A. The President of the Company, Mr. Roberts, the Vice President 
of Industrial Relations. 
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Q. The three of you ? A. Yes. 

***** 

CROSS EXAMINATION 

Q. (By Mr. Payley) Now, Mr. Ashcroft, you testified that 
you were involved in the purchase of the GD Facility on North Goodman 

98 Street. A. I was. 

Q. Could you tell us was that solely a purchase of real 

estate ? A. Purely. 

Q. it didn't include any of the physical assets? A. Only 
buying real estate. 

Q. No physical inventories ? A. None. 

Q. You also testified concerning this Bausch & Lomb 
decision relative to utilization of its own employees at Goodman 
Street. Would you care to expand on what that policy is and how it 
affected specifically this case ? 

MR. COHEN: Could you please speak a littie louder ? It's 
not coming clearly over. 

THE WITNESS: We have five plants in town including the 1400 
North Goodman Street Plant and our engineering and maintenance 
section has a department called Utilities and Control and we transfer 
people from one department or one branch or one building, from 
one to the other, depending what the emergencies are, holidays, 
vacations or sickness, and we wanted to have 1400 Goodman Street 
99 fall in the same plane and that was one of the decisions we 

made. 

* * * * * 

Q. You did mention, I think it was in August, that a firm 
decision had been made by the company to utilize its own employees 
in the boiler house. A. Right. 
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100 Q. Could you tell us how that possibly came about? 

A. Well, we were trying to organize how we were going to handle 
the whole 1400 North Goodman Street Complex because we had a 
lot of engineering work to be done and we had a lot of maintenar.ee 
to maintain the building. And I think at that point in time they 
were making a deal with Simpson and we were going to use our other 
people just — 

Q. So you were going to transfer people from other places 
within the Rochester Area to run the heating plant at North Goodman 
Street? A. Right. These people may have been under -employed 
ar.d there would be promotions for them which are consistent with 
our previous policies. 

Q. And was that your intention as expressed since August ? 
A. Yes. 

Q. And it has been consistently followed? A. Right. 

Q. Now, you also indicated that you have overall respon- 
sibility for the boiler house operation in the Rochester area? 

A. I have the overall responsibility for it — 

101 Q. Which includes the heating plant operations ? A. Yes. 
Q. And how many heating plants do you have in that area ? 

A. Five. 

Q. Could you tell me where they're located? A. Well, 
there's one on St. Paul Street, one out on Paul Road in Chili. 

There's one in Champany Terrace. There's one on Linden Avenue 
in Pittsford and Goodman Street. 

Q. And each facility has its own heating plant? A. Each 
facility has a heating plant. 

Q. I’m sorry. A heating plant. Now, how are the heating 
plants staffed? A. We have men working there under supervision, 
supervision which report up through the engineering organization. 

r 
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Q what's your supervisory set up in the heating plants? 

You have one supervisor for each plant ? A. We have one for 
each plant. 

Q. And that's true of all of them? A. True of all of 
them, yes. 

Q. Including St. PaulStreet? A. Including North Goodman 

Street, including Linden Avenue. 

Q. St. Paul Street and North Goodman Street have one 

supervisor ? A. Two. 

Q. Two supervisors. And what about the job classifications 
in those heating plants ? A. They're identical. 

q They're all the same job classifications working in the 
heating plants ? A. Just spread them across the company. 

Q. What about your pay schedules ? A. All the same. 

Q. You did mention that you tried to maintain an overall 

maintenance program. Does that mean within each heating plant 
there’s its own maintenance staff? A. Yes, correct. They have 
at the moment in some of the areas not a complete maintenance 
staff, so they have to lend to St. Paul Street for certain emergencies 
certain emergency operations or major repairs. That's where our 
headquarters is. 

Q. So in staffing your heating plants, then within that 
utility control category, their both engineer types and maintenance 
types? A. Correct. 

q. And located at each of the plants? A. Also handle 

security in certain of the plants. 

Q. But your overall maintenance program is handled on an 

area basis ? A. On an area basis. 

q Now, you also mentioned that in cases of emergertcy, 

there is some interchange betweenthese area plants ? A. We 
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do this in some of our departments. When we have an emergency, 
we pull people wherever they’re needed in Monroe County. 

Q. You mentioned the Aubel situation. A. Right. That 

was an emergency. 

Q. So Mr. Aubel was transferred to North Goodman Street 

as a Chief Engineer ? A. Right. 

Q. What about promotions and layoffs and things of that 
nature ? Are all the heating plants treated independently or as a group? 
A. Treatea independently from the local source but they all follow 
our wage guidelines. They're established for the job categories. 

Each job category has a range. 

104 Q. Do you have bumping rights between the different heating 

plants in the event of a layoff ? A. We probably would if we had a 
layoff. 

♦ * * * * 

107 EUGENE ROBERTS 

was called as a witness by and on behalf of General Counsel and, 
after having been first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 

Q. (By Mr. McGee) Mr. Roberts, give your name and 
address for the Reporter ? A. Eugene Roberts, 5 Foxbourne 
Road, Penfield, New York. 

Q. Is your middle initial "F"? A. Yes, sir. 

q. You're employed by Bausch & Lomb ? A. Yes. 

Q. And your title is Vice President of Corporate Relations? 

A. Corporate Industrial Relations. 

Q. How long have you had that job, Mr. Rcberts? 

A. Two and a half years. 
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Q. To whom do you report ? A. President of the 
Corporation. 

MR. McGEE: Again, Your Honor, I request leave to question, 

if necessary, under Rule 43(b). 

JUDGE DIXON: All right, go ahead. 

Q. (By Mr. McGee) Mr. Roberts, during the negociations 
with General Dynamics and/or Urban Development Corporation, you 
made inspection tours of 1400 North Goodman Street, the premises 
located thereon, is that correct? A. Made one, at least one. 

You said plural and I don't know how many -- 

q well, do you recall when you took a trip with Mr. Faro? 


A. Yes. 

Q- 

sir. 

Q- 

15th, 1973. 



Q- 

sir. 

Q- 

A. 

Yes. 


Q. 


Q. 

was 

? 


Q. 

A. 

Yes, 


Q. 


And was Robert Burns with you on that trip? A. Yes, 

When did you make that inspection tour ? A. August 

% 

On that date, did you meet Bernard Simpson? A. Yes, 


He was introduced to you by Mr. Faro, is that correct ? 
A. Yes. He was in the Industrial Relations area which was 

That was the area you were talking about? A. Yes. 
And you learned what Mr. Simpson's job or trade craft 

A.' Yes. 

And did you have a conversation with him at that time ? 
did. 

And Mr. Faro, Mr. Roberts — excuse me, -- Mr. Burns 

were present ? A. Yes, they were. 

Q. And tell us the best you recall of what that conversation 
was. A. Mr. Simpson was very concerned about himself and his 
crew quotes about their employment and he wanted to know whether 
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there would be employment with Bausch & Lomb tf and when Bausch 
& Lomb purchased and entered the Goodman Street propert|.’ I told 
him that we were going to employ our people, B & L people first. 

And if there were any other jobs, of course, they would be considered 
and if they would like to be considered, they could make an employ- 
ment application at ovtr St. Paul Str eet facility where we had our em- 
ployment department. 

110 Q. And you made this clear to Simpson and it applied to both 
him and his crew members? A. Yes, sir. I indicated that he and 
any of the tnree men who worked for him at the North Goodman Street 
Facility, any one of them would like to have application, they could 
do so, for employment. 

Q. Now, did Mr. Simpson go into substantial detail of his 
knowledge of the operation of that particular plant or boiler house 
operation? A. Yes, sir. He held himself out as an expert and 
having been on the premises, he knew all the idiosyncrasies and this 
sort of thing of the facility. 

Q. Did that impress you in any way? A. Well, he im- 
pressed me he was a very forceful person and r thought he was 
probably speaking the truth and knew what he was talking about. 

Q. Now, during this conversation, did you tell Mr. Simpson 
that each of the three boiler room employees would be considered on 
their own merits ? A. Definitely. 

Q. And that you did not hire as a group, is that correct ? 

A. Correct. 

Q. But you told Mr. Simpson, as you’ve stated -- well -- 

111 in no uncertain terms that Bausch & Lomb people would be 
t?>en care of first? A. Definitely. This was a very important 
thing to our company. In this community, the number of companies 
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that have left for other environments is quite extensive and to 
maintain a labor force without turn-over and people leaving you and 
not applying for work is a very serious problem. And as a result 
of this. we wanted to make sure our people understood that they 

were going to be utilized first, their skills. 

q All right, thank you. A. Very consistent on that. 

q The second witness today was Mr. Ronald Bess. Had 
ycu ever met him in person ? A. I have not met him in person. 

Q. You talked to him over the phone? A. Yes, sir. 

q And was this one occasion or more than one occasicn? 

A. It was -- 

Q. It was a double call that he testified to? A. On the 

same day, yes, sir, October 17th, 1973. 

Q. How do you recall the date as October 17th? A. I 

made a note to myself wnenever I have a conversation. 

Q. On your memopad? A. Yes, sir. 

Q. And as you testified, he phoned you anü I'd like to have 
you give us your recollection of that conversation, the first one with 
Ronald Bess and the second one. A. Yes. This was late m the 
afternoon, give or take ten or twenty minutes, around 4:00 o’clock, 
October 17th, 1973. My secretary indicated that there was a call from 
Mr. Bess of the Operating Engineers here in Rochester. I took the 
call and how the conversation initiated itself I don’t know but I m 
sure he said, ’Vm Mr. Bess, ” and introduced himself. He asked 
me, "What are you going to do with the three men in the powor house 
on North Goodman Street?” I indicated to him that we were going 
to US' our ov n people in the power house and that we might have 
jobs in our maintenance area for these people. He was very interested 
in their employment. I indicated to him that I would check and call 





him bäck if there were jobs for these people in aroas other 
than the power house, specifically maintenance. That was the first 
conversation. 

Q. Now, let me ask you a question. In this first conversation, 
did he say anything in substance or in effect, "Gee, you're moving in 
December ?" A. Yes. He did. Which I replied to that that was 

news to me. 

Q. Now, Mr. Bess indicated the phone conversation might 
have taken place on November 17th and the remark that you attributed 
to Mr. Bess indicates some degree of iu*gency. Are you still sure 
of your date of the conversation? A. Absolutely, without a doubt. 

The 17th of November is Saturday. I wasn't in the office. 

Q. ßefore you said you'd call him back, after you said, "That’s 
news to me. " Did you indicate how you were going to staff the premises 
at North Goodman including the boiler house to Ronald Bess ? 

A. Yes. 

Q. What did you say to him ? A. We were going to use 
our own people first. 

Q. Did you tell him if there were jobs in maintenance other 
than the power house, that you would consider these men, other three 
people for employment? A. Definitely. 

Q. And you did call him back then? A. I hung up. I then 
taiked to somebody and I ascertained that there were jobs in main- 
tenance. I immediately called him back and I said that there would 
be Tobs for these people in maintenance other than the power house. 

Q. Now, with whom did you confer before you called Mr. 
Goodman ? A. Mr. Ashcroft. He’s responsible for the whole 
engineering and maintenance operation. 

q, And Mr Ashcroft told you that there could be main- 
tenance jobs, or jobs in maintenance for these three men, that is 
since — that's Simpson, Griffin and — A. Not Simpson. 
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Q. I mean -- A. Williams is one of the three. 

Q. Williams, Simpson and -- A. No, not Simpson. 

Q. No. Williams, Griffin and -- 
JUDGE DD^ON: Herman. 

Q. (By Mr. McGee) Herman. Those are the three you were 

talking about? A. Yes. You see, we had 

Q. Go ahead. I don't like to interrupt anybody. A. These 
people were employees of General Dynamics and, of course, we had 
to be very careful not to interfere with their operation. We wanted 
to make sure there wasn't any problem there so it was necessary 
for these people to make appljcation. I didn’t know their relationship 
witn General Dynamics and we were very clear from the very beginning 


tl: it they had to make applications individually. 

Q. I understand. They had applied individually and you 
In’t consider them as a group? A. Correct. 

Q. Now, I think you said that your reply to Mr. Bess was 
that you did have or would have maintenance jobs in the boiler room 
area and you w(rild hire these men if they were qualified. A. In 

tne maintenance area, not boiler room. 

Q. Now, didn't you consider them qualified to work in the 
boilerroom? A. We knew what we had to do with the boiler 
room. We had our people ready to go in there. 

Q. I ask you again, did you not consider them? A. I 
have no idea whether they would be qualified or not. I didn't inter- 


view them. 

Q. You didn't check your employment records as to stationery 
engineers or anything like that? A. They hadn’t made any — I 
hadn't seen their application at that point. 

Q. But the company at some level determined that if they 
were going to employ these stationary engineers, that they were not 
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going to be working in the boiier room, is that correct? A. As 
stationary engineers, that’s correct. These are very premium 

4 

jobs and you use your people where they can make the most money. 

* * * v * * 

ROBERT BURNS 

was called as a witness by and on behalf of the General Counsel and, 
after having been first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 

Q. (By Mr. McGee) It's Robert F. Burns ? A. T. 

Q. RobertT? A. Yes. 

Q. Would you give your name and address to the Reporter, 
please. A. Robert T. Burns, 163 Somershire Drive, Rochester, 
New York. 

Q. Mr. Burns, you’re employed by Bausch & Lomb ? 

A. I am. 

Q. What’s your title ? A. Director of Personnel. 

Q. How long have you had that title ? A. Two years. 

***** 

MR. McGEE: I ask leave to examine this witness under Rule 
43(b), Your Honor. 

JUDGE DIXON: Ali right, granted. 

* * * * * 

Q. Thank you. Now, Mr. Burns, did you personally make 
a tour or inspeetion of the plant and premises at 1400 North Goodman 
Road before the decision to lease was made ? A. Yes. 
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Q. Do you recall when that inspection tour took place ? 

A. I believe it was around the middle of August of 1973. 

q And you were accompanied by Mr. Roberts and Mr. 

Faro, is that correct ? A. Correct. 

Q Now, were you present when Mr, Simpson asked Mr. 

Roberts about an appointment with Bausch & Lomb for himself and 

his crew ? A. Part of the time. 

Q. And what portion of the conversation do you recall ? 

A. Mr. Simpson sought us out. We were in the Industrial Relations 
Area and Mr. Simpson came up, introduced himself to Mr. Faro whom 
he knew before. They, in turn introduced him to me and to Mr. Roberts. 
And Mr. Simpson then was talking about the boiler house, the boiler 
house people, his expertise and asked the question of Mr. Roberts 
about him and his crew and what is Bausch & Lomb going to do about 
hiring him and his crew. 

Q. And what did Mr. Roberts respond? A. That, ”As 
far as we are concerned, it’s real early in the game. We're going 
to take care of our people first but the other people could apply 
for employment as individuals. " 
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RAYMOND ANDERSON 


was called as a witness by and on behalf of the General Counsel and, 
after having been first duly sworn, was examined and testified as 
follows: 

DIRECT E XAMINATION 


(By Mr. McGee) It’s Raymond W. , isn’t it? A. Raymond 

W., yes. 

Q. Give your full name and address to the Reporter, please. 

A. Raymond W. Anderson, 14ClarkesCrossing, Fairport, New York 14450. 
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Q. Now, Mr. Anderson, you're employed by Bausch & 

Lomb and have a title of corporate Employment Manager? 

A. Yes, I do. 

Q. How !ong have you had this title? A. Since May 
of 1973. 

Q. To whom do you report ? A. I report to Mr. Faro, 
Director of Employment and Compensation. 

Q. What's your area of authority and responsibility, Mr. 
Anderson? A. I'm responsible for recruiting of aM hourly, 
clerical, professional, technical and administrative employees. 

***** 

130 Q. Now, you came to know Mr. Bernard Simpson, is that 
correct? A. Yes, I did. 

Q. Di.l you ever interview him for employment ? A. Yes, 

I sure did. 

Q. Do you recall how many times? A. I believe about 

once. 

Q. Could it be more than once ? A. Yes, it could, maybv 

twice. 

Q. Do you recall when you had your first interview with Mr. 
Simpson? A. I beiieve it was in the latter part of August of '73. 

Q. This took place in your office? A. In my office, yes. 

131 Q. Just the two of youpresent? Yes. 

Q. For what job did Mr. Simpson apply ? A. For the 
Chief Engineer of the boiler house at 1400 North Goodman Street. 

Q. Okay. Would you tell us, as best you can recall, what 
was said by him, by you during this interview? A. We generally 
discussed his qualifications, the type of license that he held, what 
experience he had had in the boiler house at 1400 North Goodman Street. 
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The typical interview where we are trying to learn what his 
experience, background and experience was. 

Q. As a result of this interview, did you make an offer 

to Mr. Simpson or how did you conclude the interview? A. The 

first interview was concluded by us telling him that we would let 

him know and then subsequently -- 

Q. Before we get to "subsequently,” I have another 

9 - 

question. A. AU right. 

Q. You recall anything dvuring this first interview in 
connection with or with respect to application for emp'oyment 
of the other three stationary engineers? A. Yes. Mr. Simpson 
asked if it would be possible to hire not only himself but the other 
three men as a cornplete team because they had beer working together 
for quite some time. I told him that, no, we were considering only 
his case right now and that the other three men would have to be 

considered on an individual basis. 

Q. And you indicated they had to file application for employ- 

ment? A. I’m sorry, I didn't hear you. 

q You told Mr. Simpson'that they would or should file 

applications? A. Yes, they should file applications. 

q now, let's get to the subsequent interview. Do you 
recall when that took place ? A. The subsequent interview was, 

I believe, September lOth, of 1973 in which I talked with Mr. 

Simpson again and actually extended an offer of employment to 

him. 

Q. What was the offer, please ? A. I don't recall the 
dollar figure but it was for a group leader to head up the boiler 
house operation at 1400 North Goodman Street. 

Q.. During the course of this interview, were the three other 

boiler house employeesbroughtup inthe conversation? A. Yes. 
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H e again brought up the idea of having us consider the possi- 
bility of hiring the other three men along with him again to work as a 
team. Again, I reiterated we were considering just his case nght 
now and we would have to take the other three up on an individual 

basis. 

Q. Did he explain to you why he v .s concerned about the 
retention o£ these other three engineers ? A. Yes. He said that 
again where they had worked together for so long as a team, he would 

like to hold them together as a team. 

q. Did he indicate about the complexities of the operation of 

the power house? A. Yes, he did. 

q D id Mr. Simpson accept yftur offer of employment that you 

made to him that day ? A. He did not. 

* 

Q. Now, there are three gentlemen sitting ift the audience 

facing this court room. I think you’ll recognwe Mr. Williams, Mr. 

Herman and Mr. Griffin. A. Yes, I do. 

q Di( j you have occasion to interview those three gentlemen? 

A. Yes, I did, on September 24th, 1973. 

q September or August ? A. I’m pretty sure it was 

September. 

q W eii, I really don’t want to put — to quibble about the 
date but - I beg your pardon. You're correct according to your 
statement. Now, you interviewed these three engineers one by one 

or individually, is + hat so? A. IndividuaUy, yes. 

q ßut you don't remember the order ? A. No, I do not. 

* 

q why weren’t they hired as stationary engineers in the 
boüer room? A. Because we had other longer employed employees 
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of Bausch & Lonib who we gave higher priority to as far as 
utilizing them first before we went to outside employees. 

* 

ELLIS FARO 

was called as a witness by and on behalf of the General Counsel 
and, after having been first duly sworn, was examined and teètified 

as follows: 

JUDGE DIXON: Be seated. 

DIRECT EXAMINATION • * 

Q. (By Mr. McGee) Ellis Faro? A. Correct. 

Q. Would you give yovu* full name and address to the 
Reporter ? A. Ellis P. Faro, F-a-r-o, 38 Vilfewood Drive, 

14616. 

q. What town is that in? A. Rochester, Greece. 

Q. Now, you’re employed by Bausch & Lomb and I believe 
you have the title of Director of Employment and Compensation? 
A. Correct. 

Q. How long have you had this position? A. About two 
and a h. ,ears. 

Q. To whom do you report, Mr. Faro? A. Eugene 

fc 

Roberts. 

q. Well generally speaking, what's the reach of your 
authority and responsibility ? A. My position is corporate. 

I direct the activities of the employment and compensation 
policies as they relate to benefits, wages and recruitment, em- 
bracing that that Mr. Anderson just spoke about. 

Q. in other words, a policy-making level ? A. A 
poliey-recommending level, initiation ievel. 
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MR. McGEE: I request permission to examine under Rule 

43 (b), Your Honor. 

JUDGE DIXON: AU right, go ahead. 

Q (ßy Mr. McGee) Mr. Faro, you had an occasion or per- 
haps irfore than one occasion to make an inspection tour of the 1400 
North Goodman Street Plant and premises while Bausch & Lomb 
was contemplating the taking over. A. Yes, I did on one 
occasion. 

Q. Do yovfrecall when that was ? A. Mid-August. 

q. Middle of August ? A. Yes, sir. 

Q. And you were with Eugene Roberts and Robert Burns, 

correct ? A. Yes, I was. 

Q. On that occasion, did you meet Bernard Simpson? 

A. Yes, I did. 

q Were you present when Simpson and Mr. Roberts had a 
discussion about employment by Bausch & Lomb? A. Yes, I was 
there for the early part of that conversation. 

Q. Could you tell us as much as you recall about that con- 
versation ? ' A. Well, Mr. Simpson recognized me and as having 
known him before, I introduced him to Mr. Roberts, Mr. Burns. 

He talked to Mr. Rolerts about the possibility of his joining Bausch 
& Lomb. He had mentionec. his responsibility with the boiler house, 
his knowledge of it and that he’d like to be considered if Bausch & 
Lomb were to purchase «.he facility. I remember Mr. Roberts in- 
dicating we’d be glad to consider his application for employment, 
that we would likely be staffing and utilizing our own people in most 
cases and every possible way but his application would certainly be 
welcomed and we’d be glad to coniäider it. 

Q. When you informed Mr. Simpson + hat Bausch & Lomb 
would be staffing the boiler house giving consideration to its own 
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employees, did that include the position that Mr. Simpson was 
^asking about for himself ? A. At the time I would say yes. 

* * 

Q. Did the company improve its first offer to Mr. Simpson 
during the course of its second interview? A. No, that was the 

initial offer we are talking about. 

Q. What was the initial offer? A. $192 as a group 

leader on a non-exempt basis eligible for overtime with other 
benefits accordingly. It was confirmed by letter to him even 
though his immediate reaction was negative. 

q Now, just to save some time, on Page 4 of your state- 

ment, I’ll hand you your statement, it's in this paragraph, and I m 
concerned with this portion right now. I refer you to Page 4 of your 
. s tatement, "It became apparent to our management m the evaluation 
of the building that the boiler room operations were more complex 

than originally expected to be and our managers felt we needed 
an experienced man for its operation." Now, in this connection, let 
me ask you this: Who in management made that evaluation? 

A. The supervisor of maintenance was the gentleman that talked to 
me about it and authorized me to extend an offer to Mr. Simpson. 

Q. The Supervisor of Maintenance, what's his name ? 

A. Richard Vink. 

q. V-i-n-k? A. Correct. 

q £>id Mr. Fruscione have any role in the evaluation of the 
premises and the complexities of this boiler room operation? 

A. I'm sure that he did and joined in that recommendation. 
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q. I would assume 
A. Yes, there was. 


then theie was a third interview? 








73 


I 


152 


q. And it was conducted by you? Yes. 

q when was the third interview ? A. Approximately 

a month later. 

q October lOth ? A. I’m not sure of the date. I think 
roughly that, yes. 

Q. And why was a third interview held ? A. We had dis- 
cussed it and a better offer, it was again trying to resnond to what 
Mr. Simpson had found dissatisfactory in our first offer, money, 
status and privilege. We had extended a better offer that was 
then acceptable to him and we had responded in something that he 
had wanted, a better offer monetarily, a better offer privilege- 
wise, and exempt status where he would not have been paid for 

overtime. 

q And what offers did you make to Simpson at this time ? 

A The monetary portion was $240 per week. 

Q. Any other privileges ? A. There are many accom- 

panying benefits and privileges. 

Q. What was his title going to be ? A. Manager of the 

boiler house. 

q T hat would put him about Level 3 privileges ? A. Yes. 

q Could you describe what the Level 3 privileges are ? 

A. They're exempt from the wage hour law, there’s an exemption 

on the wage hour law — 

q That's not too much of a privilege but go ahead. 

A. The important thing I think is in salary production whereas 
has been mentioned, Mr. Simpson mentioned to me that he might 
have a potential health problem that he be fully paid and protected 
for six months, that he would get more vacation sooner on this 
privilege, that he had eligibility for more life insurance under this 
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privilege than he would under the other privilege. That there's a 
long term di»ability plan that’s available to Level 3 or exempt 

people that’s not eligible otherwise. 

q. There’s a difference in pension, too, isn't there ? 

A. No, there is not. 

Q. There is not ? A. There is not. 

q. The pension depends on your salary and your years of 
service ? A. Correct. 

Q. So the higher salary would affect his pension? 

A. Correct. 


Q. If I asked this question before, I'm sorry, but I was 
thinking about other things. During the course of this third inter- 
view, did Mr. Simpson say anything about the thr^e stationary 
engineers working under him? A. I can't really separate the 
three out. I assume he did. He was very consistent in that 

respect. 

Q. Do you rerall stating on your interview with the Board 
Agent that because of the complexity of the boiler house, he felt it 
necessary that the offer be had been made, that he should have an 
experienced crew and he spoke on behalf of these other three men 
T’m sorry. I lost my place. But I still asked the same question. 

A. Again, I would say that he was very consistent in his reiteration 

of that. • 

q Did he use the terms that he said he felt he had an ob- 

ligation to his crew, words to that effect? A. Yes. 

q xhat he didn't want to have a green crew or an inex- 

perienced crew ? A. Correct. 

Q. And when he brought up that topic, how did you respond 

to him in his plea on behalf of the other three engineers ? A. I’m 

not sure I foilow that question. 
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♦ 4 

q Well, when he asked about Herman, Griffin and Williams, 
what did you say to him in reply ? A. I replied, I’m sure, that 
we were staffing from within ou- own organization, that we were 

utilizing our own people first. 


Q. Did Simpson accept your third offer of $240 plus Level 
3 privileges ? A. Immediately. 


Q. All right — now, in response to my question of whether 
or not Mr. Simpson brought up the subject of his current crew, what 
if anything, was said during the course of this third interview by him 
and by you with respect to these three men? A. Well, I think you 
put it in the context of conditions. We talked about his crew again 
and I felt it was a good likelihood that when we took over the plant, 
that his crew, if they were interested, would have positions with 
Bausch and Lomb because we had quite a few openings and we 
definitely considered them. 

q That's in reference to the latter part of that paragraph, 
you stated, ”It was discussed at that point any or all three of the men 
could bc considered for other positions in the company when the men 
were available. At this time we had already selected some of the 
men we were going to work in the boiler room. " A. Correct. 


Q. Now, your statement was submitted as of February 4th, 
1974, and in additipn to Robert Aubel, four other names appear there, 
Steve Petrino, Werner Fulge, Edward Ludwig and Albert Pittman. 
Were they the men who were ultimately transferred to the boiler 
house operation ? A. Correct. # 
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Q. Are they still working there as of now? A. Yes, 
they are. 

Q. All four of them, Petrino, Fulge, I^adwig and Pittman? 
A. Tc?the best of my knowledge, they are. 
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CROSS EXAMINATION 

I 

q ( By Mr. Payley) Mr. Faro, when you first talked to Mr. 
Simpson in late August, did you indicate to him what the company s 
policy was with respect to the utilization of employees in the boiier 

house ? A. Yes, I did. 

MR. McGEE: X beg your pardon. Could you repeat the 
question ? 

JUDGE DIXON: Read the question back. 

(The pending question and answer read back by the 

Reporter.) 

q (By Mr. Payley) And what was that policy ? A. The 
promotion from within and transfers or utilization of skills was oui* 
basic policy that we would attempt to staff and would have a likeli- 
hood of staffing the boiler house from within our own organization. 

* * * * * 

Q. Could you tell me, Mr. Faro, whether or not the com- 
pany has hireo any outside stationary engineers since December 17, 
1973? A. They have not. 

Q. Did it ever come to your attention as far as Mr. Williams 
and Mr. Herman are concerned that they had obtained employment 
elsewhere ? A. Yes, it did. I had conversation with one of my 
associates at General Dynamics Stromberg, Mr. Tersassi, actually 
discussing job opportunity with these people who were currently 
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employed in the General Dynamics areâ about late November, I 
believe it was. Mr. Persassi called to tell us that Mr. Williams 
had accepted a transfer within the General Dynamics grouping to. 
handle the stationary engineering assignment at the facility, that 
Stromberg Carlson was moving to — I believe he said it was the 
Ireland Building. 

q. What about Mr. Herman? A. Again, word came to 

us that Mr. Herman had accepted a job at Ragu. 

Q. Ragu, which is another company in Rochester ? A. Yes. 

Q. And this was approximately when? A. That was only a 

few days -- right around the time -- 

Q. Same time in November was that? A. No, I heard 

about Mr. Williams beforehand and it was a little later on Mr. 

Herman. 

Q. But approximately when was this? A. I’d say the second 

week, first, second week in December. 
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SAMUELH. FRUSCIONE 

was called as a witness by and on behalf of the General Counsel and, 
after having been first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 

Q. (By Mr. McGee) Mr. Fruscione, Samuel H. ? A. Yes. 
Q. Give your address ? A. 245 Bayway Drive, Webster, 

New York 14580. ^ 

Q. You’re the Manager of Corporate Facility Planning at 
Bausch & Lomb ? A. Correct, sir. 
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177 MR. McGEE: I request to examine this witness under Rule 

43(b), Your Honor. 

JUDGE DIXON: All right. 

Q. (By Mr. McGee) Now, we'll move right ahead to the 
negotiations for the leasing of the General Dynamics premises. 
You've been in the hearing room all day and apparently you've met 
and know Bernard Simpson? A. Yes, I do. 

Q. And you met him on one of the plant tours wiih other 
people ? A. I met him when — I made several trips and I met 
Bernie on one of my trips in July. The first time I met him was 
early July. 


178 Q. Then I believe that on the premises at a later date, same 

month, you again, as I state, ran him — ran into him not with your 
automobile -- I assume encountered him with -- A. I went to the 
boiler room to try to see what condition the boilers were in so I made 
arrangements for Bernie to be there so I could inspect the boiler 
house with Bernie. He met with me and gave me a tour of the boilers 
at which time I asked questions and determined that the boilers had 
their annual inspection and I asked a lot of questions with respect 
to the status of the controls and other technical aspects of the boilers 
operation. I think I was there ior about fifteen minutes. 

Q. Well, during this brief conversation, did he bring up the 
topic of employment at Bausch & Lomb? A. Not at that time, 
sir. 

Q. It was brought out in one of your conversations ? A. Yes, 
179 still in July, later July, I ran into him during one of my many 

trips through the plant and at this point he asked me -- he stated that 
he would be interested in continuing to work in the boiler house and 
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would like to work for Bausch & Lomb because of his association 
with Bausch & Lomb in the past and asked what he could do to be 
considered and I told him that there's only one thing I cduld recom- 
mend and that is he put an application in to our employi. ent depart- 
ment and I gave him instructions as to how to do that. That was the 

extent of my discussion on that point with him. 

< 3 . Now, there came a time in one of your several visits 
to the plant premises on Goodman Street when you talked to Simpson 
and do you recall the occasion when he asked about employment for 
the three men who worked under him? A. Yes, I do. As you sa.d, 
it was iater and he asked about them and I told him that since I had 
nothing to do with employment, I could only advise that the men put 
in applications in the Employerment Department the same as I asked 

him to do. 

q And did you make a recommendation that Bausch & Lomb 
hire Bernie Simpson? A. Yes, I did, to Mr. Ashcroft. 

Q. And on what basis did you make your recommendation ? 

A. Well, a couple of reasons. We needed another Chief Engineer 

Ifelt. we’ve got one, I know. v/e needed another one. Also I found 

that the conditions of the boiiers and the equipment weren't quite up 
to standard from the standpoint of the operating instruction manuals 
and the drawings that should ..ave been present and we had spent 
some time going through this literature and trying (o decipher the 
operational aspects. 

To my understanding, Bernie understood these quitc weU, and 
although we had plans to modernize the boilers, I thought — 

q when you say, "we" when — excuse me. When you say, 
”we,” went over the specs and manual, you are talking about — 

A. Myself and one of my engineers. 
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Q Did you discuss with Mr. Simpson the operating 
manual -- A. I asked him what informatma v/as available and 

he just opened the records for us. 

181 q When did you make this reco.. •'n-'ati i. • Mr. Ashcroft 

«bout engaging Mr. Simpson? A. Well, ! thl..< .t was about late 
juiy I guess, or early August. I'm not really quite sttre. 

Q. That's close enough. What was Mr. Asncroffs response ? 
A. He agreed with me, thought it was a good idea. He accepted mv 

recommendation, I think. 

q Did you at any time recommend to anyone in authority at 
Bausch & Lomb that the other three stationary engineers te employed 
by Bausch & Lomb as stationary engineers? A. Ho, I did not. 
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q We'll jump right ahead to December 17th. A. That 
fatefui day of the 12 degrees. 

q you were there, so was Dan Sharp, the Head of Security, 

Richard Vink, Gary Draper ? A. General Dynamics. 

q Rep. And Ron Bess, Union Representative, Simpson, 

Bernie Simpson, and two others whom I think you identified as 

boiler house employees, but you don't know their names. A. Correct. 

q Dc y 0U havo a clear recollection of knowing what happened 
and what was said on the 17th ? A. Pretty much discussed and I 

think I bave a clear recollection. 

q W hy don't you take it from there and give it in its nar - 

rative form. A. We walked into the boiler house. I think it was 
close to noon as was stated earlier. Mr. Bess was at the door when 
we walked in and Mr. Draper introduced Mr. Bess or Mr. Bess 
introduced himself, I'm not really sure. He told me he was the 
Business Agent for the boiler operators and that his purpose for / 
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being there was to insure that the boilers were in good operating 
condition w*en they turned them over to us at Bausch & Lomb. 

This is what he stated was his purpose. And he staied that as far 
as he could determine, and he asked Bernie if the boilers were in 
condition and Bernie stated they were, and we were grouped around 
the door near the entrance and then Mr. E roceeded to engage 
Bernie in discussion to the extent ihat v i .me*hing like this - 
that went something like this: "Well, Bernie, I understand you're 
going to be working lor Bausch 6 Lomb and that you're going to 
be operating this plant with an inexperienced or green crew," was 
the terminology. "I also understand that this might be more 
difficult for you than it has been under the present circumstances." 
Bernie said, 'This is probably so,” not having the benefit of his 
crew. And he called it, said it would probably be more 
difficult and I believe the next thing Mr. Bess said to him was 
that, "Well, Bernie, if you’re ever dissatisfied with your job at 
Bausch & Lomb, be rest assured that you have the guarantee of a 

jöb somewhere within the union structure. 

And at that point Mr. Simpson said to him, "Well, does this 
mean that this is so even in view of my physical conditton?" And I 
interpreted that from the extent of the conversation he still had 
another serious operation pending. I knew about the one he had had 
but I thought he said he still had another one that wns pending and 
Mr Bess assured him this would have no bearing, that he would be 
assured of a job. Well, when that was said, then Bernie turned to 
both Mr. Bess and myself and said, "In view of the fact Mr. Bess 
does assure me of a job and my medical problems will be taken care 
of. I hereby resign my job with Bausch & Lomb and resign my job 
with Bausch 6 Lomb and take the job that Mr. Bess offer.-d me.” 


$ 
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Q Now, during the course of this discussion, did Mr. 

B ess make reference to the fact that the three other men had not 
been offered employment? A. I think it was either there or 

subsequent to that he made a statement to the effect that the 
other three men had not been made - given offers of employment 
from Bausch & Lomb. And I said I knew nothing about that because 

that was not in my sphere of responsibility. 

q Qkay. Now, did there come a time when, I believe, you 

stated in substance or effect you’re going to taKe over the job of 
planning and there came a discussion about did anyone m Bausch & 

Lomb have a license necessary for this operation? A. Well, 
as you well know, we went into the building with the knowledge that 
Mr. Simpson was going to start work for us. Having a Chief’s 
License, we figured he would take it over. In fact, we had another 
man, one of our utility operators that would aid in doing the duties 
required along with the Chief to run the plart and, of course, when 
Mr. Bess, when Bernie resigned, we were not in a position as of that 
moment to take over the plant, as of that very moment. 

Q. And there was some discussion about, "Well, if you don't, 

we 'll have the plant shut down ?" A. Yes. Mr. Bess indicated 
if that was the case, he would have to shut tne plant down and I indicated 
he wasn’t going to shut the plant down because it was 12 degrees, we 
had people in the plant and there was a question of serious damage, 
not some but serious damage. 

Q. You mean like the spiinkler system? A. Yes, and things 

0 f that nature that could occur and I didn’t feel we would allow the 
plant to be shut down. 

q what arrangements were made then? A. Well, one thing 

led to another and, of course, Mr. Bess made the offer of continuing 
the union — under the contract and I immediately, unequivocally stated 
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this is beyond my scope of respensibility and I would have to go talk 
to my boss about this situation being what it is as of that moment 
because up until that time Mr. Ashcroft had no knowledge of what 
had taken place because he expected we would be in full operation 
when we walked into the plant. 

Q. And you asked for a period of time to consider that whole 
problem? A. Vvell, I asked for - Mr. Bess asked me how much 
time do I need. Well, it was the noon hour and I knew that our 

executives were at lunch. 

q. A one -hour lunch ? A. One hour and I said I would 
probably need an hour, hour and a half or so. Mr. Bess, before I 
could come back with any kind of determination - and Mr. Bess 

agreed to extend that time to us 

q And you received a telephone call from him about 

A. I was at the front desk -- 


Q Well, you can identify him if you want later on. So you 
left the premises and received a phone call at approximately 1:00 
o'clock from Mr. Bess? A. I would say that's reasonable and I 
toid Mr. Bess that I expected to get back to him soon. 

q Did he relate or make reference to the contract situation? 

A. No, he did not. 

Q. And during the telephone call — A. Not at all. 

Q. is that the best of your recollection? A. It's my exact 

recollection. 

q ßut you said that you haven't had time to contact the 
upper level of people ? A. And that's so I wasn't able to do that. 

q T hey were out to lunch. Well, you've mentioned you did 
return — I don't mean that in the -- A. An hour and fifteen minutes, 

hour and a haif. 
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Q. But in the meantime, ycu had related this problem to 

|omeone, I assume. A. Mr. Ashcroft. 

Q. And how did you relate the problem to him? A. I 
relayed the problem that Bernie A-as not an employee and we needed 
the Chief in there. I recommended that he recruit because it was 
in his power to do so, recruit Mr. Aubel from our Paul Road Plan| 
get him over here to take over the operation of the plant. 

Q. And Mr. Aubel was vour only licensed chief? A. Oniy 

chief. 


190 q Okay. I think we are in Phase 2 of December 17th. You 

go back to the plant. You go back to the plant. You and Mr. Sharp 
and Mr. Vink and at thie time accompanied by Mr. Auble. Is that 
porrect? A. Correct. 

Q. And T assume that your recollection of what was said or 
what happened on this second visit on the 17tii is quite clear. So 
would you take it up in narrative form. A. Sure. We walked 
back in and Mr. Bess of course was there, so was Mr. Simpson 

’J 

* an d the other engineers, and walked in and Mr. Bess asked me, 
"Well, what was the outcome ?” And I told him, ’Well, we came 
here earlier thinking that Bernie was going tc take over the plant, " 
and I said, "I’m sorry, he isn't because we expected to have Bernie 
run the plant but in view of the fact that he had changed his mind, 

191 we've taken steps to bring our own Chief Engineer to assume 

the proper operation of the plant. " At that point, Mr. Bess asked 
me to produce documentary evidence that Mr. Aubel was, in fact, 
a chief Engineer. Well, he didn’t have his papers with him but he 
had his --I think identification card in his portfolio with the number 
of his license and I showed him — we showed it to Mr. Bess and 
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he wanted further proof that Mr. Aubel was, in fact. a Chief. So 
we put him in touch with the City Bureau of Licenses to report that 

that was so. 

Q Now, I really don’t know how closely connected you are 
with the operations of the boiler house but I’ve been informed by people 
whom I think are your friends, that is, management from Bausch & 
Lomb, that you should be familiar with these. These are summan- 
zations of the material I subpoenaed with respect to the records of 
Steven Petrino, Werner Fulge, Edward Ludwig and Albert Pittman. 

I have not vertified these with the actual contents of the personnel 
iackets, but the last entry, we go down to the last entry next to them 
• occupation and job code. rate of pay, and the iast entry shows 
whatever raises they Were given upon transfer to the boiler room. In 
the case of Steven Petrino, it says, "Stationary Engineer. ” Werner 
Fulge says, ”Utility Control 2KU." He received no raise. Edward 
Ludwig, same kind of a job classification, "Utility Control 2KU, a 
jump from three sixty to four forty. And Albert Pittman, Uttlity 
Control, thi’s is Roman I, 6 is parenthesls, a raise from four twenty 
to four forty. Now, what I would like you to explain, if you can, 
first of all, the meaning of any of the dates that appear on that 
transfer to stationary engineer or utility control 2. I'H try to put them 
in chronological order. A. Might save you some time, sir, if I 
may. As I stated earlier, I’m strictly functional in the aspects of 
technical and engineering. While I know these gentlemen from the 
long association in the plant, I have no area of my own responsibmty 
and I have no knowledge whatsoever as to their rasies, what they 
make. I just know that they’ve been engaged in this type of work and 
where they work and I know them because I’ve been in the plant a 
long time. But what their job classification or raises, I'm 
afraid at this juncture I can’t add much to that. 
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q That’s why I read that because I assumed that’s outside 

ofyourarea. A. Very.definitely. 

Q. ßut I want you to look at the dates of transfer and ask 

you if there's any significance there. For example, Werner Fulge’s 
date of transfer 12-29-73. Edward Ludwig’s date of transfer 12-29- ^ 
73. Steven Petrino’s date of transfer 1-12-74. And Albert Pittman’s 
date of transfer March 2, 1974. My qu* **ion of course, is if that’s the 
dates that they were transferred into tlf *? c V >enings actually employed 
in the boiler house, how was the boiler operation maintained. We 
think or let’s assume for the time being that Mr. Robert Aubel was 
over there. A. Well, you’ve got to understand that we weren’t 
running any production. We had a very skelton force there. Probably 
just maintaining security, not much above that for quite some time. 

We were probably running one boiler way over and above the re- 
quirements so we weren't supplying heat to very much of the building. 
In fact, the building was very cold. As far as operating the boilers 
per se, we were operating one boiler at a very low fraction 

of its capable output. 

q Well, this has to be done on a 24-hour 7-day a week 
basis. A. Correct. 

Q. Who was with Mr. Aubel from the time of take-over on 
December 17th, 2:00 P. M. , until what apparently is the first trans- 
fer on the 29th of December ? A. Well, I'm not really sure 
whether these transfers coincide with the dates these people were 
actually brought in. I’m sure that these people were on the premises 
and working prior to their official transfer. 

* 

Q. And you at a point in time engaged Mr. Kelly on a part- 
time basis as a consultant or trouble shooter, is that correct? 

<4 4 
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is that correct ? A. Strictly as a'consultant. We paid him con- 

sultant wages, very handsome wafees because ot h,s knowledge o 
the plant having workad for General Dynamics for five years^ Thts 
is what he stated to me. I don t know if this .s fact or not and 
presently working wi:h another company. 

Q. Kodak, right? A. I believe thafs what he said, 

yes And he came tc us sporadically on his off hours. 

Q. At your iequest? A. At our request. We had a 
working arrangemem that whenever he had some off time, he would 
check in with «s and we would allow him to come in. 
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q D o you want to take a look at your statement, I believe 
ifs the bottom of Page 4. You said, "I asked our engineer if 
he could contact Mr. Kelly to help us unravel the complex.ttes of 
the equipment," and would you like to review this part w.th - by 
looking at your statement or - A. I better read it. I recall .t. 

I don’t have a copy but I recall the contents of the statement. Yes, 

y6S ' Q. Okay. I was referring at this time to the nortion where 

you stated, "I asked our engineer if he -ould contact Mr. Kelly to 
help us unravel the complexities of the equipment," and .t goes on 
to say, ”fn lieu of our having specific engineering data spec.f.cally 
because of our unfamiltarity with the equipment. By this time we 
were running the plant and learning the operation. We engaged 
Mr Kelly," et cetera. Now, my question is, starting w.th "I 
asked our engineer" . . . who would that be ? A. One of our plant 
engineers is an acquaintance of this Mr. Kelly, an electr.cal 

engineer. He's one of our plant engineers. 

q. He ’s not connected — A. Can you hear me ? 


* 
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Q. Yes. Can you hear me ? A. Yes. Actually, before 
I had asked our engineer to contact him, our engineer offered that 
he had been discussing our take over of t'ie plant with Mr. Kelly. 

I guess they’re friends. They live in the same neighborhood and that. 
Learning that we were just taking over the plant and learning to run 
it, i think Mr. Kelly even asked this engineer whether he would like 
any help in learning to run it and we were interested and would he 
be interested on a consulting basis to help us unravel some of the 
functional systems that we weren’t familiar with. 

Q. I assume that you got that information that Mr. Kelly had 
worked at the boiler house at 1400 North Goodman Street? A. I 
didn’t get that question. 

Q. I assume that you had been informed by this time that 
Mr. Kelly had worked at the North Goodman Street premises? 

A. Yes. That’s the only reason I pursued it. He had been an 
employee for five years. 

Q. Now, apparently, Mr. Aubel was unable to familiarize 
himself with this equipment? A. Wait, wait, wait. 

* * * * * * 


201 Q. (By Mr. McGee) Well, you didn’t have first hand infor- 

mation as to what systems, what valves, what pressures, what gauges 
and all other things that go in the boilerplant 'quipment, you didn’t 
have any familiarity with what the area A. No, but when we 

walked in there for the first time, so to speak, we didn’t even know 
where the stop and start switches were. Where do you turn on the 
main valves, where does the oil shut off. We had no such knowledge and 

that wasn’t properly documented. 

Q. In the manuals ? ‘ A. Well, anything that we could find 


anyway. 
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CROSS EXAMINATION 


203 Q. (By Mr. Cohen) All right. Then you testified that you 
worked with a skelton crew in the boiler house. A. Exactly right. 

Q. And how many on December 17th after Mr. Simpson 
and the other three had left? A. Well, as a matter of fact on 
December 17th, after they had left, we worked with more than a 
skelton crew. There was probably 15 or 20 of us in there around the 
clock for three days. We had, as I say, we engaged a consuiting 
engineering firm for our engineering personnel, professionai 
people in learning to operate, learning where things were, where 
the switches were and proper valves were. 

q. So you had quite a problem for how long? A. No, 

204 we didn't have a problem. The plant operated and at no time 
did we have to shut the boiler down. 

q. i see. Well, we have shown you, Mr. McGee showed 
you some summaries of four people who are now suppose to be in the 

nower house. Isthatright? A. Correct. 

Q. And they, I think the dates that were indicated officiilly -• 

A. May I back track for one minute, please ? 

Q. Yes. A. When I say we operated without any problems, 
we did find one problem that existed there. In the stand by burners, 
we found that spinner plates, as they call them, were reversed in 
the nozzles. We couldn’t get a proper flame and it took us a little 
while to analyze and about four of these that we had on stand by were 
reversed and v/e finally detei mined that what the problem was and 
connected it and we've been firing ever since. 

Q. Now, all the boilers were operating ? A. No, no. 

We only had one operating. 
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Q. How many are operating now ? A. We only have the 
need for one but we rotate them. We only operate one at a 

time. 

Q. Now, what’s the status of the moving operation? Have 
you commenced moving ? A. Oh, yes. We have moved just once 
just one small division of about 100 people in there. 
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CROSS EXAMiNATION 

* * * * . * 

Q. (By Mr. Payley) Now, Mr. McGee has also asked you 
about Mr. Kelly. He was hired as a consultant ? A. Right. 

Q. And can you please tell me what you pay Mr. Kelly per 
hour for his services, please ? A. Yes, a good consultant's fee, 

$20 an hour. 

Q. And does Mr. Kelly engage in any operational activities 
whatsoever on - A. None whatsoever. Every time Mr. Kellys' 

there, we have one or two operators there. 

Q. And can you tell me approximately how many hours per 

month Mr. Kelly wculd put in for Bausch & Lomb? A. Well, it's 
on a diminishing basis. The first month ne put in about 60 hours. 

The second month he put in about 20 hours. And in March he only 
P ut in a very few hours. In April we had some operational problems 
with some of our controls, so he did work another 20 hours but he 
is scheduled to be phased out with the introduction of our new burners 

in aboui two months. 

Q. A:A is he working with you assisting in establishing your 
new system? A. He's working in establishing our new system. 
There were, for insUnce, a lot of recommendations for our insurance 
carriers that existed then that we are correcting now. 



* 
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q And during the period of time that Mr. Keliy acted as a 
consultant for Bausch & Lomb, he was fuUy employed elsewhere? 

A. Yes, Kodak. # 

q. Eastman Kodak ? A. Yes. 
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RECROSS EXAMINATION 

q (By Mr. Cohen) f wasn't sure, Mr. Fruscione, whether 
y ou had knowledge or not. First of all, Albert Pittman, Werner 
Fulge Edward Ludwig and Steven Petrino, they are stationary eng.neers 
at the present time, is that correct? A. They're Util.ties Control 

Operators. 

q Are any of them tending the boilers? A. Yes. 
q which ones ? A. Well, which ones and when and where, 

I really can’t tell you. I know they’re functioning in that category 

both as maintenance and operational. ^ 

q well, you can't tell me which ones — A. I’m not 

there. I'm just there periodically. 
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JOSEPH F. HERMAN 

was called as a witness by and on behalf of the General Counsel and, 
after having been first duly sworn, was ekamined and testified as 

foilows: 

DIRECT EXAMINATION 

q. (By Mr. McGee) Mr. Herman, will you give your full 
„ame and address for the Reporter, please ? A. Joseph F. Herman, 
190 Schnackel Drive, Webster. 

Q. Mr. Herman, what’s your trade or craft? A. Stationary 
Engi eer. 





92 


215 


216 


Q. 

A. 1969. 
Q- 

# 

Q. 

I think. 

Q- 

Q- 

q' 


How long have you been a Stationary Enginter ? 

What classification license do you hold? A. Second. ^ 
How long have you had that? A. About three years now, 

Where are you presently employed? A. Ragu Foods. 
Ragu Foods ? A. Yes. 

As a Stationary Engineer ? A. Yes. 
q ‘ when did you start there ? A. 18th of December. 

PAYLEY: I’m sorry. I didn’t hear that. 

.THE WITNESS: 18th of December. 

Q. (By Mr. McGee) Are you a member of Local 71-71A of the 

A. Yes, I am. 

A. 1969. 
q/ Cbntinuously ? A. Yes. 

Q. Now, my next question, of course, you were employed by 
Generil Etynamics at their North Goodman Street Plant? A. Yes. 
Q. ‘/how long ? A. I think April 6th, 1970. 


Uni^n here ? 

Qi ' ifow long ? 


Q. 

A. Yes. 

Q- 

Q- 


Until — A. December 17th. 

Q. Last year ? A. Right. 

Q. / And your supervisor is Bernie Simpson? A. Right. 
And did you ever apply for a job with Bausch & Lomb ? 


Did you ever have an employment interview? A. Yes. 

ITl ask you compoundly, when, where and who conducted 
the interview ? A. I think it was September 24th, Mr. Anderson. 
Q. His office ? A. Right. 

Q. Just the two of you present? A. Yes. 

q Okay. As best you can recall, what was said or what 

happened during this interview? A. Well, they looked at the 
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’ application and he said, I had a good record, 26 years at Beechnu 
there. And this would have been my second job. And I told htm 
like to stay on with Bausch ft Lomb, only got 10, 12 years to work. 

So he said, well, he had to take care of their‘own men first and it was 
kind of brief and he said, don't put your eggs all in one basket," 

and that was it. . 

q when you asked about staying on, will you specify on w a 

particular job ? A. Well, anything that was connected with work. 

q. Even outside the boiler room ? A. Yes. 

q At that interview, were you promised any kind of a job . 

A. No. . . .. 

Q. Were you scheduled or contacted to be scheduled for another 

interview? A. Not scheduled but Mr. Simpson was told that he'd 

callback the 15th of November for another interview which never 

happened. 

q well, let's have that again. Mr. Simpson dtd what . 

A. He told me that around the 15th of November I would be called 
back for another interview. 

q Did he tell you from what source he obtained that mfor- 
mation? A. No. I don’t remember which one told him. 

q. You thought you would be, from his words, called for 

an interview about the 15th of November ? A. Yes. 
q well, were you interviewed on November 15th? 

A. No. 

q N ever offered any kind of a job by Bausch & Lomb ? 

A. Well, just by hearsay. 

q i m ean directly from any Bausch & Lomb Representative ? 
A. No, no. 


É 
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222 CROSS EXAMINATION 
***** 

223 MR. McGEE: I'Il produce the statement. 

Q. (By Mr. Payley) Now, Mr. Herman, you were employed 
by General Dynamics from -- for approximately how long? A. It 
would have been three years in April. 

Q. Three years in April. 

And during the time you were employed, you possessed a 

second class license issued by the City of Rochester ? A. After 

I got there, yes. 

Q. And at the time you applied for employment with Bausch 
& I omb, you had a second class license? A. Oh, yes. 

***** 

226 Q. So you had an indication sometime in November from 

Mr. Bess about the possibility of employment with Ragu? A. Yes. 

q. And ycu actually received an employment from them 
sometime inDecember? A. Yes. 

Q. Approximately December lOth? A. Yes. 
q. When you had your job interview with Mr. Anderson on 
the 24th of September, you indicated that he said that Bausch & Lomb 
would take care of their people first? A. Yes. 

q. What did that mean to you ? Just talking about the boiler 
room? A. That we wouldn’t be working in the boiler room. 

227 Q. That they would employ Bausch & Lomb people first? 

A. Right. 

q. When you applied for employment, did you indicate that 
you wanted a job as a stationary engineer ? A. Yes, as a stationary 
engineer. 
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Q- 

So there was an indication through Mf. Simpson about 

the 

possibility of maintenance jobs with Bausch & Lomb? 


A. 

Right. 




Q. 

Did you follow up on that ? A. No. 



Q. 

So you never did anything ? A. No. 



Q. 

You just ignored it? A. Well, they didn’t want me 

so 

— 




Q. 

How dc you know they didn't want you? A. 

If they 

wanted you very bad, they would iook into it. 



* * * 

U. S. Federal Building, 

100 State Street, 

Rochester, New York, 
Wednesday, May lst, 1974. 

* * * 
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FRANK WILLIAMS 

was called as a witness by and on behalf of the General Counsel and, 
after having been first duly sworn, was examined and testified 

as follows: 

» 

JUDGE DEXON: Be seated. 

DIRECT EXAMINATION 

Q. (By Mr. McGee) Mr. Williams, please give your full 
name and address to the Reporter, please. A. Frank C. Williams, 
696 Maple Drive, Webster, New York 14580. 

Q. Mr. Williams, what's your trade or craft? A. My state 

of craft? 

Q. No, your trade or craft. A. Engineer, Stationary 
Engineer. 


/ 
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q And how long have you been a Stationary Engineer ? 

* v 

A. 14 years. % 

That wouid date back to what year ? A. 1960, sir. 
And what class license do you hold? A. Second 


And I'm going to just move along. Your supervisor 
Simpson? A. Yes, Chief Bernard Simpson. 

Are you a member of Local 71-71A? A. Yes, I am, 

And how long have you been a member ? A. 1969. 
Continuously to the present? A. Yes, sir, right up 

Did you ever apply for a job for work at Bausch & Lomb ? 
a. Yes, sir. 

Q. You filled out a written application? A. Yes, I filled 
out a written application, was given me by Bernard Simpson back m 
the first part of September of '73 and made it out, mailed it in 

with a self-addressed envelope from Bausch & Lomb. 

Q. And how did it come about that you applied for work as an 
employee of Bausch & Lomb ? A. Well, I heard that the plant was 
up for sale and Bausch's was looking at it. During the month of 
August I was away on vacation. When I come back, I found out from 
Bernard Simpson that other men or personnel was in from Bausch 
& Lomb and then he gave me the appücation to make out to send it 

in. 

Q. Were you contacted by Bausch & Lomb to go to their 
offices for an interview? A. Not personally, sir, but Bernard 
Simpson made arrangements with Mr. Griffin, Mr. Herman and 
myself to go there. 


i Q - 

Class, sir. 
* 

246 Q- 

is Bernard 

Q. 

sir. 

Q. 

Q- 

to now. 

Q- 
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* V 

Q. And you'did have an interview? A. Yes, sir, I did. 

Q. Do you recall the date ? A. Around the 24th of 
September. I know it was on a Monday and about the last week of 
September, sir. 

248 Ä Q. n<|w, did the three of you go togehter that day ? A. Not 

for the interview. 

Q. I mean you were at th2 Bausch & Lomb's employment 

office premises together ? A. Yes. 

Q. Now, it's been testified to by Mr. Anderson that each 
one of you was interviewed individually. Can you recall the order 
in which these interviews took place? A. Mr. Griffin was first. 

Mr. Herman was second and I was last, sir. 

Q. When Anderson interviewe& you, there were just the 
two of you in his otfice ? A. Yes,^sir, just the two of us. 

q. Tell us as best you recall what was said and what 
happened duriife the interview with Mr. Anderson. A. Mr. 

Anderson looked over my application and he said my qualifications were 
good and he sâid, M At the present time there's no job openings and 
don't count on us, don't put all ycur eggs in one basket.” 


249 q. You referred to the expression, M Don’t put all your eggs 

in one basket,” and in conriectio* with that statement, do you recall 
anything else that could have been said? A. Well, he said that 
if anything comes up or, you know, if a job was there like that they d 

let us know. 


254 q. All right. Were you ever contacted by anyone from 

Bausch & Lomb after this interview ? A. No, sir. Right after the 
time I left, sir. 


\ - 

\ . 
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' Q. Did Mr. Simpson ever relay to you that he was*£ttempting 
255 to keep you on in the power house and that he'd made arrange- 

ments for an interview, another interview? A. Yes, sir. 

Q. Do you recall when that other interview was to take 

place ? , A. No, sir. 

Q. Could you give us a guess ? Well, let me go back a 
minute. When Mr. Simpson told you that he was trying to keep you 
on, did he tell you what position might be available to you with 
Bausch & Lomb ? A. Yes. He said there would be a position open 
but not in the power plant. It would be maintenance or pipe fitter 

like. 

q And you were to be re-interviewed for such maintenance 
employment? A. Yes. 

q And were you ever contacted for that interview by Bausch 
& Lomb ? A. No, sir. 

Q. To this day, has Bausch & Lomb ever contacted you 
directly to offer you either a second interview or a job? A. No, 
sir, they haven’t. 


256 


CROSS EXAMINATION 

Q. (By Mr. Cohen) Mr. Williams, after you had your first 
interview with Mr. Anderson, did he tell you whether or not you were 
going to have a job with Bausch & Lomb ? A. No, sir. 

pAYLEY: Excuse t me. He said after his first interview 

with Mr. Anderson. 

q (By Mr. Cohen) I mean at the interview? A. No, 

sir. 

Q. Well, what did he teli you? A. He told me at the 
present time there was no openings like that and they were going to 
take care of their own personnel first. 


f 








t 


99 


263 


264 


265 


q. Did there come a time when Mr. Bess indicated to you, 

Mr. Williams, that Bausch & Lomb had indicated they had maintenance 
jobs available for you, Mr. Herman and Mr. Griffin? A. Yes. 

Q. And can you tell me when that was? A. No, I can’t. 

q W as it in October, October 17th or thereabouts? A. I 

would say the latter part of October. 

q C an you tell me what Mr. Bess told you? A. Mr. 

Bess said that they were talking to the Bausch & Lomb 

q Did he identify who he had talked to? A. No, sir, he 

didn't. 

q. And what did Mr. Bess tell you, please? A. He said 

about a maintenance job or a plumber’s job, like that, and I said 

I'd like to stay in my own trade. 

q. So you indicated to Mr. Bess you were not interested 

in the maintenance job? A. Well, lf it was the last resort, yes, 

because I wanted to stay in that area like that. 

q. At this point in time, did you have other job offers ? 

A. Not at that time, no, sir. 

Q. And you indicated to Mr. Bess you would rather find a 
stetionery engineer's as opposed to taking a mamtenance job ? 

A. Yes. 

Q. Did you subsequently obtain a job as stationary engineer ? 
A. Not at that time. 

Q This was after your conversation with Mr. Bess? 

A. Well, I was looking around, yes. 

Q . D id you finally find a job ? A. I found three of them, 


sir. 


Q. As stationary engineers? A. Yes. 


t 
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Q. ' Did you take one of them? A. Yes. 

Q. And when was that, please ? A. That wasn't until the 

17th of December. j 

q. 17 th of December ? A. 1973. 

q This was the day that the General Dynamics Plant was 
released to Bausch & Lomb. A. Hight I finished work at 4:00 
o'clock on Saturday, that's the 14th and on the 17th I went £or an 

interview over at Stromberg Carlson. 

q Did you obtain employ ment at Stromber Carlson ? 

A. Yes. 

. 

EUGENE A. GRIFFIN 

was called as a witness by and on behaU of the General Counsel and, 
after having been first duly sworn, was examined and testified as 

follows: 

DIRECT EXAMINATION 

q (By Mr. McGee) Be seated. Mr. Griffin, please give 

your full name and address to the Reporter. 

THE WITNESS: Eugene A. Griffin, 13 Hollister otreet 

14605. 

Q. Spell Hollister ? A. H-o-l-l-i-s -t-e-r. 
q. Did you give Rochester and the zip? A. 14605. 

Q. Mr. Griffin, what’s your trade or craft? A. Stationary 


A. H-o-1 - 1 -i-s-t-e-r. 


engineer. ^ 

q b ow long have you been a stationary engiÄer ? 

A. Since 1955. 

q. What license do you have ? A. Second class. 


7 
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Q Are you a member of Lo*al 71 -71A, Operating Engineers ? 
A. Yes, sir. 

Q. How long have you been a member ? A. Since 1968. 

Q. And continuously to the piesent? A. Yes. 

Q You've been in this hearing room during all the course 
of this hearing. There's testimony on the record that you were 
employed as a stationary engineer at the General Dynamics Plant 
at North Goodman Street. When did you first start working there at 

the plant? A. January of ’72. 

Q. And when was your last day of work? A. December 

17th, 1973. > 

q And what job or trade were you in during that period ? 

A. Stationary engineer. 

Q. Under Bernard Simpson? A. Yes, sir. 
q. Did you ever apply for a job with Bausch & Lomb ? 

A. Yes, I did. 

q Fill out a written application? A. Yes. 
q Ever have an interview with a representative of 

Bausch & Lomb ? A. Yes, sir, Mr. Anderson. 

Q. And when and where was that? A. At the Bausch & 

Lomb St. Paul Street on Monday, the 24th, I believe. 

q T eii us as best you recall what was said or how — or 
what happened during that interview? A. Well, Mr. Anderson 
reviewed my application, talked about my experience and mentioned 
they had their own personnel to look out for and not to put all my 
eggs in one basket. 

Q. Did you at anytime during the course of this mterview 
teil Mr. Anderson what job you preferred, if available ? 

A. No, I didn't. 


» 
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You didn't mention any particular job? A. No. 

Did he make you an offer of any job? A. No, sir. 
He knew you were an engineer ? A. Yes, sir. 

Did he ask you what license you held? A. I believe 


Were you present when Mr. Fruscione and Mr. Simpson 
had a conversation with respect to any employment in the boiler room? 

A. Yes. 

Q. And were you present during the entire conversation or 

just a portion of it ? A. A portion of it. 

Q. Tell us as best you recall the portion that you heard ? 

A. That Mr. Simpson said that he didn't want to play nursemaid to 

a green crew. 

Q. After the September 24th, 1973 interview by Mr. Anderson, 
did you ever have another interview by any representative of Bausch 
& Lomb ? A. No, I didn't. 

Q. Did you have conversations with Bernard Simpson about 
the possibility of employment with Bausch & Lomb? A. Well, after 
Bernie was hired, I don’t know the exact date, but I think it was in 
November, he said I would be most likely to be contacted in 

regards to a plumbing job at Linden Avenue. 

Q. Did Mr. Simpson indicate in any way about when you 
might be contacted for an interview then? A. It would be before 
or on November 15th. 

Q. And let’s call that the middle of November. Were you at 
anytime during this period contacted by anyone from Bausch & Lomb 
for an interview as a pipe fitter or plumber ? A. No, sir. 


Q. 

Q. 

Q. 

Q. 

he did. 


Q. 


> 
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CROSS EXAMINÂT tON 

, 

♦ 

q No w, you also testified that you were interviewed on 

September 24th, 1073, by Mr. Anderson? A. Yes. 

q. Did Mr. Anderson indicate to you that they were 
staffing the Goodman Power House with Bausch & Lomb people ? 

A. He said they have to look out for their own personnel first. 

* 

Q. Now, you mentioned this maintenance or plumbing job 
on Linden Avenue. Who told you about that? A. Bernard 
Simpson. 

Q. Apd what did Mr. Simpson say? A. That he would 

be - he accepted as job as Chief, that then he was going to contact 
me by on or belore November 15th, as a plumber, $5. 00 an hour. 

Q. Not to work in the boiler house ? A. No. 
q. Did Mr. Simpson tell you who authorized him to make 
that offer or indicate they would make that offer to you ? 

A. He had been talking to Mr. Faro. 

Q. Andhe indicated that Mr. Faro saidthis? A. Yes. 

Q. That you would get a plumber’s job at Linden Avenue ? 

A. Yes. 

***** 

Q. When did you first apply for employment at Midtown 
Holding ? A. It was the week prior to going to work, the 

18th. 

Q. So approximatelv a week before the 18th you had applied 
for employment? A. Yes. 


¥ 
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Q. And were you accepted? A. Yes, sir. 

Q. ’About a week before that? A. Yes. 

Q. Was this the only job you applied for ? A. No, I went 

for a couple more. 

Q. Could you tell us where they were ? A. One was 
Rochester Products. 

Q. As a stationary engineer? A. Yes. And one was for 
the City Garage. 

Q. As an engineer ? A. Engineer. 

Q. And you didn't hear from those two sources ? A. No. 

Q. So it wasn't until approximately December llth, 1973, 
that you knew that you had another job? A. Yes, sir. 

Q. Yet you never pursued this possible maintenance job on 
Linden Avenue with Bausch & Lomb? A. No. 

Q. But you did pursue other areas of employment with other 

companies ? A. Yes, I did. 


292 BERNARD R. SIMPSON 

was called as a witness by and on behalf of the Generai Counsel and, 
after having been first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 

Q. (By Mr. McGee) Mr. Simpson, please give your name and 
address to the Reporter, please. A. Bernard R. Simpson, 129 

Norran Drive, 14609. 

Q. That's Rochester ? A. Yes. 

q. Mr. Simpson, what's your trade or craft? A. Stationary 
engineer. 


ft 


m 
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q how löng have youbeen a stationary engineer ? 
A. Since 1961. 


293 
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Q. And there’s testimony on the record that you were em- 
ployed as a stationary engineer, as a Chief and a Supervisor at the 
1400 North Goodman Street Plant. What type of license do you hold ? 

A. Chief Engineer with an R2 in Refrigeration. 

Q. Do you have knowledge of the provisions of the Safety 
Code of the City of Rochester as it relates to the operation of a 

boilerroom? A. I do, sir. 

MR. McGEE: You want to mark this 8 for identification. 

(The document above -referred 
to was marked General Counsel's 
Exhibit 8 for identification.) 

Q. (By Mr. McGee) Mr. Simpson, I'm handing you what' 
been marked as General Counsel’s Exhibit 8 for identification. l£'s 
a document entitled, "City of Rochester, New York, Chapter 103 
Stationary Engineers and Refrigeration Operators Licensing Ordinance. ", 
I'm referring you to Section 103. 3 the second and third paragraphs 

thereof. 

If the Court please, I would have Mr. Simpson read those or 
read them myself. 


THE WITNESS: "No person other than a licensed stationary 
engineer or refrigeration operator shall operate equipment as 
defined therein." 

MR. PAYLEY: Excuse me. On my copy, that's "herein. " 

THE WITNESS: "Herein. No person who's a licensed stationary 
engineer or refrigeration operator may have charge of a plant in 
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i n excess of that which' is authorized by the scope of his license. No 
person whose license has been revoked, cancelled or suspended may 
operate equipment as defined therein during 

MR PAYLEY: Excuse me. That's "herein, " on my copy. 
é THE WITNESS: "Herein," I'm sorry. "During such period 
that the license is revoked, cancelled or suspended. " 

”B, no person may employ or permit any person who’s not 
a licensed stationary engineer or a refrigeration operator to be in 
charge or operate equipment as defined herein. Or any person 
who is a licensed stationary engineer or refrigeration operator to 
be in charge of or operate equipment as defined herein in excess 
of that which is authorized by the scope of his license. " 

"C. If a licensed stationary engineer of the proper class has 
charge of the equipment as defined herein, a iicensed stationary en- 
gineer of a lower classification may operate such equipment under 
his responsibility but this privilege does not apply to what — to 
watchmen — " The rest has reference to refrigeration which is 

' not part - - 

MR. PAYLEY: As long as you’re reading it, would you finish 
it, please. 

THE WITNESS: All right. Just in the interest of time, sir. 
"If a licensed refrigeration operator of the proper classification 
has charge of equipment as defined herein, a refrigeration operator 
0 f a lower classification may operate such equipment under the 
former’s responsibility. " That completes those sections. 

q (By Mr. McGee) Mr. Simpson, what’s the total boiler 
house power capacity at the 1400 North Goodman Power House ? 

A. Under current methods of computation which is based upon 
34 1 /2 pounds of steam power from a 212, the Jact that the manu- 
facturer rates these boilers a total of three of them at 30,000 
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pounds each per hour, this method is these boilers an aggregate 
0 f 2610 boiler horsepower without considering the factor of evapora- 
,tion which would lower it somewhat. In either case, it’s going to 
be in the neighborhood of 3,000 and more. Much in excess of the first 

class license. 

q what level of BHP is a Chief Engineer’s License required? 

A. Anything in excess of 1, 500 aggregate total. 

Q. BHP’s? A. Boiler Horsepower. 


Q. Did there come a time when you learned that Bausch 
& Lomb might be interested in taking over the premises at North 
Goodman Street? A. Yes. 

Q. When did you first learn this to the best of your know- 
ledge ? A. I would have to say during the month of July, 

1973. 

q how did you learn about this ? A. What you would refer 

to as , "grape vine, ’’ but officially through a notice in the newspaper 

as previously testified to. 

A * * ♦ 

♦ * * 

Q. You know Eugene Roberts ? A. I came to be acquainted 
with him. 

Q. And what were those circumstances ? A. I was in 
the plant in the area of Industrial Relations one day when Mr. 

Roberts, Mr. Faro and Mr. Burns were making an inspection tour. 

I introduced - I introduced myself to Mr. Faro, reintroduced myself 
to Mr. Faro having been acquainted with him during my previous stay 

at Bausch & Lomb. 

Q Now, did you ever have any conversation with Mr. 

Roberts during your employment with Bausch & Lomb? A. Yes, 

I did, briefly at that time. 
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q when was that ? Was there more than one occasion ? 

A With Mr. Roberts that was the only occasion that comes to 
my mind. 

q *when did you talk to Mr. Roberts about employment 

with Bausch & Lomb? A. When? 

Q. When, yes, please. A. That would have to be in 

302 late July or early August when this tour had taken place. 

q And you say there was Mr. Arms and others present? 

A. No, at that time, no. 

Q. At that time it was just you and Roberts? A. Me, 
myself, Mr. Roberts, Mr. Burns and Mr. Faro. 

Q. And what was said with respect to employment with 
Bausch & Lomb by either you, Mr. Roberts or anyone else present? 
A. I mentioned to Mr. Roberts what my job was with General 
Dynamics which was Chief Engineer of the Boiler Room. I also 
mentioned that it was an assumption on my part that if they bought 
the place, they would undoubtedly want someone who knew some- 
thing about the place. I don’t believe I, as I stated, was trying 
to impress anyone with any particular knowledge of my own. The 
fact that I had been there did equip me with a certain amount of 
knowledge that possibly strangers would not have had. I was not 
trying to impress anyone. I did not feel I needed to do that. I did 
want to say a word on behalf of my three men who I was and am 
very high on. 

***** 

304 q. Well, when you discussed this matter of employment 

withMr. Roberts, what was his response, ii'you recall ? A. His 
response was that we have to look after our people first before hiring 
any outsiders. 
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Q. Now, with respect to filing the application for employ- 
ment with Bausch & Lomb, there came a time when you did file such 
an application, is that correct ? A. Correct. 

q. What were the circumstances leading up to your filing 
this application? A. Well, after my contacting Mr. — or being 
contacted rather, by Mr. Fru cione on one of his trips, I decided 
that I guess maybe I’d better get up and get something started. 

Mr. Arms at the time was taking the position that I'm not going 
after them, they got to come after me. Well, this sounds good but 
I couldn't afford the luxury of this because there were three men 
that, until I did something, they didn't know what was going to happen 
to them, so I decided to be the lead off m. I went up first. 

Q. Towhere? A. To St. Paul Street, 675, the employ- 

ment office. 

Q. And with whom did you talk at -- let's call it — the first 
visit? A. After getting an application at the main desk and filling 
it in, I was called for an interview with a Mr. Hulick of Bausch & 
Lomb. 

Q. Immediately after filing? A. Yes, that day. 

Q. Okay. A. And he examined my application and he's 
a very pleasant gentleman. I could see that he had no real authority 
and I understood this. We talked. To him I mentioned the men under 
me that I have that you must realize at this point that these men 
had worked for three years with a gun poised at their head. They 
knew the plant was going out. All these three men were in their 50's. 
All these men wanted to finish out their years and draw a pension 
from somewhere. I mention this -- at this point in time I stressed 
the point of these three men. 
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Q. Did you point thls out to Mr. Hulick? A. Yes, I did to 
which he said, , 'Wel)., we’ll —" He gave me the applications to take 
back with rne in answer to the question of where did I get the 

t, 

application. In fact, it was at that point that he opened a file for 
309 the Goodman Plant for the people that like these gentlemen 

that would come in subsequently to look for work at this plant. He 
said. "Have these men fill these applications out, put them in the 
enveiope, " that he provided v/ith his name on it and, "When I get 
them, m place them in this file. " 

q. Then what happened with respect to this employment 
question? A. Well, the usual thing that it was too early, no pur - 
chase agreement had really been reached. It was premature to talk 
about conditions of hire and the same thing was reiterated concerning 
the placement of their people which I said I understoocl but by this 
time I’m beginning to get sick of hearing this but I understand it. 

Q. Let me ask you this at this point: Did you pick up 
applications for anyone else besides the three stationary engineers? 

A. One additional for Mr. Arms who had no connection with this 
but I had no — 

Q. And did you give it to Mr. Arms? A. Yes. 
q. When was your next conversation with a Bausch & Lomb 
310 Representative in connection with an employment possibility ? 

A. Well, during that visit, I believe I had a short talk with Mr. Faro -- 
and this was part of the same visit. 

Q. Was this before you talked to Mr. Anderson? A. Correct. 
Q. Ail right. Tell us what happened or what was said in 
your conversation with Mr. Faro? A. This again was the most 
general of any conversations due to its point in time. Its scope was 
that, yes, if the company does buy the Goodman Street or not get 
involved in legal semantics, if they take over usuage of the plant on 
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Goodman Street, yes, they'U need people. They are going to want 
to recruit people from this area to avoid people like driving them 
from way out west of the City to the east side and things of ttns 
nature. But now it,'s prematxire to go into this but their own 
people would be considered first. I always heard this. They never 

left a stone unturned in that respect. 

Q. All right. Now, after talking briefly with Mr. Faro, 
what happened next? A. At this point with Mr. Faro, I -- after 
hearing so much about their people, I made some inquiries 
on my own of acquaintances in the field that you could come up with 
when you’re a Chief Engineer and know some people. My information 
told me that they had no qualified people, qualified the way I would 
want to have under me in that plant. So I told him at that point 

Q. Him, being whom? A. Mr. Faro. It comes to my 
knowledge that you have no qualified people. We didn't belabor the 
point. It was thrown out in the manner that I heard about their own 
people for four different occasions and it was my understanding they 
had no people. 

Q. Let's go onto the next conversation with any Bausch & 
Lomb Representative either Mr. Sam Fruscione, Anderson or who- 
ever it was. A. This would have been in early or mid-September 
at which time I was calied over to the main plant having been in the 
boiler house at General Dynamics. I was told that Sam Fruscione 
wanted me to show him through Area 67. 

Q. Did you have a squawk box system? A. No. There 

was an inter-plant telephone. 

312 Q. I see. You got this call on the phone ? A. 1 was told 

to go over to the plant from the boiler room. Mr. Fruscione wanted 
to see me. 
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' Q. Okay. You went over to Area — what was it? A. I 
met Mt. Fruscione at the front desk. He immediately gave me the 
motion that I should follow him rather than to say anything. So I 
followed him and we went up the stairs and around to what was 
then known as Area 67 and which I believe later became used for 

engineering but that's immaterial. 

q. what was it. used for at that time ? A. It was a blank 

area but it was — later used for engineering purposes. 

Q i’m interested in the point in time you were talking with 

Mr. Fruscione in Area 67. A. It was at that time empty but 
being prepared for the use of the engineering people, for draftmg 

boards and things. 

Q. I see. Now, was anyone else present? A. No. Un- 

less a guard had been in the hall or something. I had no knowledge 

of anyone else being present. 

q Now, to the best of your recollection, what was the 

conversation ? What happened during your talk with Mr. Fruscione 
and yourself ? A. The conversation came right straight to the point 
as usual in the case with Mr. Fruscione. We got over by the window 
and there was me and Fruscione occupying a spot about this big. Mr. 
A. Fruscione pointed into my face with his index finger and said, 
"Bernie, make no mistakes about it, this plant will run with or without 
you or with or without me. You've got to talk for Bernie Simpson 
and not for anyone else. " He said, "You cannot tell a company like 
this one what to do." I presumed he meant in regard — 

Q. I don’t care about yovu* presumptions. A. Okay. 
q. Just the conversation? A. I said, "I'm not trying to 
tell anyone what to do. I’m only saying whai I planned to do and that's 
not to become nursemaid or something to this effect to a crew of 
greenmen. That's what I plan to do. I’m not telling you what to do. " 
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Q. On thls particular context, did Fruscione say about 
the potential — did he say anything about the potential of this 
plant? A. He said, ’This plant is going places. You had better 
believe that - "or something This plant is coming up, going 
places and it would be good for you to become — to get on the team 
but you must talk for yourself. Bernie, I’m telling you this as a 
friend, not as an official company representative because, as you 
know, this is not my bailiwick, ’’ which is his term because it's one 

I never used. 

Q. And you had mentioned about an — A. I had mentioned 
to him but knowing it wasn’t his job, I didn’t belabor it with him but 
I had with Mr. Faro and previously in the meeting with Mr. Faro, 
Anderson — Ron Anderson, mentioned this. So this is what they’re 
referring to I was led to believe, the placement of the three men m 

the facility. 

Q. You’re talking about applications ? A. He said, ’These 

men have ftled their applications. " I said, 'They’ve sent them in; 

why don’t anyone talk to them. ” 

Q. What happened then? A. That’s when he took a note- 

book similar to this one that I had and he wrote down the name of 
Frank Anderson. He said, "Go see him." I said, "Can I get 
time for them to see him, too?” He said, "Take that up with Mr. 
Anderson. " He never became involved with anything of this nature. 

q And that was about the substance of that conversation? 

A. That was pretty much it at that time and it might have been ten 
mim*es total. Because he was a very busy man at that time. 

Q. As a result of this talk with Mr. Fruscione, you did visit 
Mr. Anderson? A. Yes, I called Mr. Anderson’s office - may 
I back track, Mr. McGee ? 






\ 


114 


Q. Not necessarily because I don't think it's relevant to 
the issues about the case and the license at that tinie or your dis- 
cussion with Faro. You may continue with your contact with Mr. 
Raymond Anderson, if you please. A. I took it up --I took lt 
upon myself to arrange for a time that Bausch & Lomb would mter- 
view our three people at once. The reason I did this was it was the 
last week before the men would go on what is called winter operation. 
It was the last opportunity — now, it had been the company practice, 
they knew the time was short. If a man had a job to interview, we 
let him do it. That's the least they could do, the men are being put 
on the street. A man comes up to me, supervisor, and says - 


Q. (By Mr. McGee) You really don’t have to explain why or 
what the summer heating season had to do with it. It's just the fact 
you did subsequently contact Mr. Anderson and after talking to 
Fruscione and let's get into the arrangement of the meeting, lf any, 
with Mr. Anderson. A. I placed a call to Mr. Anderson s 
secretary. The number given me by Mr. Fruscione. Yes, I was 
given a time when he could indeed see the three gentlemen. 

Q. How about yourself ? A. I did not set up a time then 

for myself. 

Q. Were you interviewed by Mr. Anderson before your 

three men were or afterwards? A. Afterwards. 

Q. Now, let's get to the first interview that you had with 
the — with Mr. Anderson, Faro or whoever it was with respect to 
their offer, if any, of employment. Do you recall when that was ? 

A. It would have been October 4th, Thursday. 

Q. And with whom did you have this interview? A. Mr. 


Anderson. 
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q. inhisoffice? A. In his office. 

q. just the two of you ? A. Just the two o, us. 

Q. Now — 

MR. PAYLEY: Excusè me a second. What was that date ? 

THE WITNESS: October 4th. 

Q. (By Mr. McGee) Thursday? A. Yes. 

Q. How would you pinpoint this date ? A. I pinpointed 
the date' because I did not appear before the Eßmining Board for my 
Chief Engineer 's position until October lst and was the first day 

of the heating season. That's why it sticks in my mind. 

q okay, go ahead with your October 4th, conversation with 

Mr. Anderson. A. This conversation - the application I had 
previously submitted and after some general amenities, we got down 
to what I would - the condittons I would have to have to work, you 
know, in a normal - a normal employment interview. It was 

at this time he made me the official offer. 

Q. And what was the offer ? A. $192 a week as a leader, 

lead engineer, or whatever you would call it. The title doesn't 
come back. It was not the status of chief that was offered first. 

Q. Would this put you in a time and a haU position for 

overtime ? A. Right. But I had no desire for that - 

q. What did you say to Mr. Anderson with respect to that 
offer? A. — as I can have virtually any job in the City in the 
neighborhood of $6 an hour. I have no intention of accepting $4.80 

for anyone. And happen to be top man to do it. 

Q. All right. What happened after your October 4th conver - 

sation with Mr. Anderson ? A. WeU, after the official offer, Mr. 
Anderson as was testified to, left the office, came back and the offer 
was amended to a total of $200 a week with the title of chief engineer. 
But still under the wage hour provision. 
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Q. What did you do with respect to that offer ? A. Mr. 
Anderson asked me to think it over and get back to him. I 
didn’t turn it down flat. He said, "Get back to me. " And I said some - 
thing non-committal which I can’t remember. Because at the time 

I was totally disgusted with that offer — 

Q. AU right, all right. You were non-committal with respect 

to the offer ? A. I certainly didn’t accept it but I don’t believe I 
rejected it flatly. 

q what happened after that interview with Mr. Anderson 
then? This is all in connection or context with seeking or obtaining 
employment with Bausch & Lomb. A. All right. I did absolutely 

nothing in that regard. My mind was made up. 

Q. What contact, if any, was made for any discussions with 

the representative of Bausch & Lomb and yourself ? A. Well, 
time was marching on at the latter part of October, I got another 

call. 

Q. Fromwhom? A. Mr. Fruscione. 

Q. And what did he say and what did you say on the phone ? 

A. "Bernie, have you gotten back in contact with Mr. Anderson on 
the offer?" I said, "No, I haven't. I have no interest in that 
offer. It does not appeal to me. " So he said, "Will you call E1 Faro? 

Q. That's Ellis Faro? A. Right. "And talk to him. " So, 
"Sam," I said, "I’U talk to anybody, talk’s cheap. " So that was my 

response to that. I said, "Yes, I'll call him. 

Q. AU right. Did you phone Mr. Faro? A. Yes, I did. 

Q. When did you phone him, right after this conversation? 

A. That day he was, I believe, out. I believe the next day I got 
a hold of him. 

q. The gist of that conversation on the phone -- A. Mr. 
Faro said, "Bernie, why don't you come up here and let’s sit down 
over a cup of coffee and get this thing straightened out. 
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q. Did he mention anything about — thought the matter 
might be — A. He said, "I believe we’ve met your objections. M 
q what happened ? Did you tell him you would meet 
him? A. Yes. I said - in fact, I believe the next day, now it 

may have been two days, but it was momentarily at that time - 
Q. About what tome of the year was this ? A. Must have 
been the latter part of October, possibly the first of November, but 
at least the last week in October. Because three weeks had passed 
and I hadn't responded to the offers extended by Mr. Anderson. 

q All right. There came a time when you had a meeting 

with Mr. Faro, is that correct ? A. Right. 

q And he was in his office ? A. Right. 

Q T he two of you were alone ? A. Right. The door was 

closed. 

Q what about the coffee ? A. He had one of the office 
secretaries bring in coffee. He asked me how I wanted it. I told 

him. The girl brought the coffee in and left closing the door behind 
her. 

Q. And you and Mr. Faro engaged in a conversation ? 

A. Yes. 

q to the best of your recollection, tell us about that 
conversation ? 

* 

A. All right. Mr. Faro said that he had been in contact with 

Mr. Ashcroft, one of the Vice-Presidents. 
q Y es, we know. A. And Mr. Ashcroft had said, look, 

let’s get this thing wrapped up. Offer Simpson L«vel 3 pnvileges, 
$240 a week and let's get him on the — let's get this one on the 
road, or this is hearsay, what was told me. 


•A 
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Q. By whom, Faro? A. Faro. 

Q. Did Faro indicate some sort of a title ? A. Manager 
of c.ie Boiler House. 

Q. Alli ’ght. \Vhat happened after that? A. The salary 

was $7 a week more than I was making. 

Q. Wnat did you say to Mr. Faro? You said something 
about the money to Mr. Faro? A. I said, ’The money is very 
satisfactory but there's one more thing and I think you know what 
it is," because by this time it had gotten pretty repetitious. 

Q. Yes, but what did you say ? A. I said, "What about 

my three men?" 

q. What did he say ? A. "Bernie, will you please back 
off this. We can’t touch any of those men. " He said, "If we touch 
anyone of those men, we have to take the union contract and you know 
that this company has never dealt with the union and never intends 
to deal with the union. This may change some day. I’m not at 
liberty to say." He says, T'm not even prepared to say whether 
the company is right in this position. Now, Bernie, if you have any 
regard for me personally, you'll not let this out because if you do, 

1*11 be forced to deny it. It’s because of my personal regard that 
I have to say this but it's the truth. " 

Q. Now, what did you say in connection with your men 
after Mr. Faro made this statement? A. It was after making 
this statement that he said, "Would these men consider other jobs, 
for example, plumbing and steam fitting?" 

Q. Before we get into that, did you make any comment 
about these men, your three stationary engineers, about their ages 
and their desire to continue as stationary engineers and so forth? 

A. Yes. I said, "These men -- we’re taiking about men in their 

50's. We’re talking about men that are in the twilight of their 
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jvorking years and I just can't see them dumped onto the street at 
this stage. They've stuck by me and made my job a pleasant one." 

* Q Then after that what was his comment with respect 
to your plea for the men? A. It was then that he asked, "Would 
these men consider other jobs ? What would they have to have m 

the line of a wage to work in — ” 

q when you say, "other jobs, ” would you elaborate on 

that? A. In the scope of our conversation, this was made to 

include basically like the plumbing shop which is close to the 

engineering field, the maintenance and that. 

q. Did it exclude the boiler room? A. It excluded the 

boiler room. Anything but the boiler room. 

q And you said - continue. You made some inquiries 

as to what they might expect. A. And I said, well, since I know 
what their wages are, they would have to have at least what they're 

getting now. We're in the neighborhood of $5 an hour. Without even 

talking to anyone, they would have to have that. 

Q. what did Faro say ? A. He said, "Go back and sound 

out these gentlemen —” 

Q. Before going to that - A. Well, he said, "This way, 
if they were to take jobs in the Bausch & Lomb employ and at a 
later date it should be proved that they are needed in the boilerroom 
because these ne- 'qualified’ people, " that they were going to get 
didn't work out, "did not work out, that they — I could possibly 
get these men back on a transier circumventing the need to deal 

with the union. ” 

Q. Now, upon this proposition, what happened? A. Well 
to me, the time was getting short. I liked their offer to me per- 
sonally. And I said, M I’ll sound out the men on the terms we’ve 
discussed. I’ll accept the offer. 
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Q. And.did you make any provision with the possibility 
that these men might be available to you later ? A. Well, this 
was in the scope of if they offered these men the jobs and if I 
needed them later, I could get them. This was the only way I 

would take this job. 

Q. That was a condition of which you accepted ? A. It 
was the condition I understood that I was accepting it under. It 
was my understanding. 

Q. Did Faro give you his word with respect to these three 
men? A. He gave me his word that he would check with his people 
on this. He would get back to me and he would — they would call 
these people into discuss this with them. It was not up to them to 
call Bausch & Lomb. 

Q Now, when if any date was set for them calling in Herman, 
Griffin and Williams ? A. This was later the same week, Thursday, 
I believe. 

Q. And what date was that, November -- A. That would 
have been the lst of November or the last of October, but I think 


the lst of November. 

Q. This is the conversation we’re talking about -- A. Yes, 
the conversation. 

Q. And when were the men to be interviewed ? A. At that 
time, Mr. Faro, he said, "Bernie, don’t think that we’ve forgotten 
about your men. We 11 talk to them at about the middle of November 

concerning these openings. " To that, I agreed, fine. 

Q. Did you take the job ? A. I sounded them out, if they 

were interested. 

Q. All right. You mentioned the date of November 15th. You 
were in contact with the three stationary engineers and you had re- 
lated to them your conversation with Mr. Faro? A. Right, as 
asked to by him. 
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q. is that saying the 15th of November, then - instead of 
saying the 15th of November, I'U say mid-November. A. Thafs 
more like it. 

Q. Now, what happened in November, if anything? A. Wel , 
that's just it, "iI anything. " Nothing happened with regard to 
Bausch & Lomb contacting me or any of my people because I contacted 
these men every morning. Every day I had constant liaison with them. 
Every day I had constant liaison with them. The result was that no 

one had been contacted. 

. 

MR. McGEE: All right. The point is made that Bausch & 

Lomb did not take these men and I'U ask Mr. Simpson to briefly 
describe the events of December 17th as it relates to him. Because 
it's been called a charade. 

THE WITNESS: On December 17th, Mr. Bess came over to 
the boiler house at around 10:00 in the morning. The men, Mr. 
Williams had finished up his tour of duty the previous day. He was 
done. The ones present were Mr. Griffin, Mr. Herman and 

myself. 

q ( By Mr. McGee) At that time you were on duty at the 
boiler house at General Dynamics ? A. 1400 North Goodman 
Street. 

q. In the morning ? A. Right. 

q. Go ahead. A. So Mr. Bess was there because the 

place was to be turned over and it’s the practice to see that it s 
turned over operating, the boiler’s full of water, not ready to blow 
U p or something. Due to the trend of events we didn't know what 
was going to happen. So he was there, I was there. Two of my 
men were there. At noon we got a call from Mr. Draper over in 
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the main plant, our boss from San Diego. He said, "Well, Bernie, 
the plant is now theirs and they’re on their way over. ” I said, 

”A11 right.” So we’re at the front door. They come over. They 
Scome inside, that is, Mr. Fruscione, Mr. Vink and one of the 
engineers that I was to be given. Mr. Draper introduced — either 
he introduced Bess to Mr. Fruscione or Mr. Bess introduced him- 
self as previously testified. I don't know which. 

Q. All right, go ahead. A. But Mr. Fruscione said, 

”Bernie, your problems are now our problems. ” At this point 
Mr. Bess said, "Bernie, is it my understanding that you intend to 
operate this plant with a crew of green men?” I said, it appears that's 
the way it is. He said, "Well, Bernie, you don't have to take this 
job if you don't want to. You can if you want but if you don’t want 
to, there's a job open I believe you can fill." I said, "What about 
the operation I had back last March?" He said, "There’s no problem. 
And there will be better wages and union pension,” which is very 
important to me, and on the spot, I said, "I do accept that job right 
now. " Mr. Fruscione said, "When did you make that decision? 

I said, "I made that decision as soon as I found out I had a job to 
go to. " So that ended my conversation. The rest was picked up as 
previously testified by Mr. Bess because he was the one that then 
talked with the Bausch & Lomb people. 


335 


337 


CROSS E XAMINATION 

***** 

< 

Q. (By Mr. Payley) Did you take Mr. Fruscione on a tour 
of the premises ? A. At various times, yes. 



# 
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q An& during these tours, the ones you were engaged in, 
did you ever ask anyone from Bausch & Lomb about employment 
opportunities in the boiler house for yourself? A. Yes. 

Q. Did you ask Mr. Fruscione about a possible job for 
yourself, say, in July ? A. I caa*t say that early but possibly 

in july. I did but I can’t pin the date down. 

q. Possibly in July but you can’t pin the date. So you did 

inquire from Mr. Fruscione about the possibility of employment in 
the boiler house if and when Bausch & Lomb took over the premises? 

A. Yes. 

* 

Q what did you say to him in July ? What did Mr. Fruscione 
say to you about who you should ccnUct and what you should do in 
obtaining employment with Bausch & Lomb? A. Go to Employ- 
ment and fill out an application. 

* 

q D id you indicate to Mr. Fruscione, this is the July 
conversation, that you had cert^in qualifications to run the boiler 
house ? A. Didn’t even get irto that at that time because it was 

such a brief meeting — 

Q. Well, what did you say to him? A. That I'm the 
Chief Engineer. 

q You introduced yourself as the Chief Engtneer ? 

A. Correct. 

q And then just asked him about if and when Bausch & 

Lomb took over at the Goodman Street premises you might be 
interested in a job in the boiler house ? A. Yes, correct. 
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Q. And that was the extent of the conversation? A. That 
was it. I felt that -- the fact that I was Chief Engineer precluded 
the fact that I had some knowledge of it. 

q. Did you say anything else to Mr. Fruscione at that time ? 

343 A. Not that I can swear to. 

q. Did you mention your three men at that time ? A. I 
do believe I did, even if it was a brief conversation. 

Q. So you did say something else? Â. Yes. 

Q. What did you say? A. That I have three men over here, 

we'd all like to stay and that was about the end of the conversation. 

I dropped it right there. 

***** 

362 Q. All right. So on August 21st, yau go to Bausch & Lomb 
and make application for employment and I show you Respondent's 
Exhibit 1, and who did you talk to at that time ? A. First, after 
filling out the application, it was examined by a Mr. Hulick in the 
Employment Office as I previously testified on direct. He was 

the one who gave me the applications for the additional people. 

Q. Let's just talk about your application, first. You gave 
him your application ? A. He had it. 

Q. You filled it our right on the premises? A. Yes. 
q. And then what did you and Mr. Hulick talk about ? 

A. just the fact that they would take their own people first but if 
the people I talked about wished to apply, that he would give me 
applications to take back to them for them to fill out and send them 
to his attention and he'd place them in a file. 

363 Q. Now, he specifically said to you that, "We'll be hiring 
oxir own people first ?" A. Yes. 

***** 


t 
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307 q. Did you at that time express a concern about the 

qualifications of the Bausch & Lomb people ? A. Yes. 

Q. What was that about? A. What did you say, sir ? 

Q. I’m sorry. Did you raise the question with Mr. Faro at 
this time about the qualifications of the Bausch & Lomb people ? 

A. Yes. 

MR. McGEE: I’m sorry. I don’t understand the question. 

30 g MR PAYLEY: The qualifications of the Bausch & Lomb 

people who operate the boilers. 

MR. McGEE: I'm sorry. 

THE WITNESS: Yes. We did bring that up at that time and 
was concerned at that time. If these men were going to be my 
responsibility, if I was to have the job as Chief. There were many 
"ifs" here. 

Q. (By Mr. Payley) Precisely what did you say to Mr. 

Faro about the qualifications of Bausch & Lomb people? A. The 
words I can't remember, but the substance was that it was my 
belief that Bausch & Lomb have no qualified people as I saw it. 

I»m not saying qualified in anyone else's -- in my mind, they had no 
people. 

Q. Well, how did you know that? A. Because any boiler 
room you work in, you've got to be shown things. Now, this was 
true if I was to go over anywhere else — I have a Chief Engineer's 
License. That docsn't mean I can go into someone else’s boiler 
room and know everything — 

Q. You use the word, "Qualified. " What you're now talking 
about is really not qualification, you’re talking about familiarity ? 

309 a. Which is, in my mind, part of the term "qualified, " speaking 

from my knowledge of this plant and being the Chief Engineer. 

q. So you had -- A. They work together. 
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MR. PAYLEY: I'll withdraw this. 

Q. (By Mr. Payley) Now, in early September — you then 
met again with Mr. Fruscione. Now, when was this? A. This 
was approximately two weeks after filling out and filing an appli- 
cation which would place it early in September, thereabouts. Some- 

time prior to the middle of September. 

Q. And you met with Mr. Fruscione? A. That wouJd be 


correct. 

Q. And where did this meeting take place ? A. Initially 
at the front desk of the Goodman Street Plant, later in Area 67. 

Q. what did you talk about? A. That was this -- when 
Mr. Fruscione pointed his finger in my face and said, ’ Bernie, 
make no mistakes about it, this company will run with or without you 

or me. " That’s that conversation. 

Q. Was there anything else besides what we discussed about 

a job with Bausch & Lomb ? A. Well, I don’t believe I can add 
anything to my direct on that and I don’t want to be repetitious. 

Q. Well -- A. Because this was covered as to what he 


said. 

Q. This is a iittle bit different. I’m approaching it from 
a different point of view. You did talk with Mr. Fruscione ? 

A. Yes. 

Q. And you talked about employment with Bausch & Lomb ? 
A. We did, yes. 

Q. Were you alone ? A. With him, yes. 

Q. Just the two of you ? A. Right, 

Q. All right. To the best of your recollection, what did Mr. 
Fruscione say to you at that point? A. He said, "Bernie, 
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he says, ”You've got to talk for Bernie Simpson, not for anyone 
else." That's what he said -- 

* * * 

* * * 

q All right. When did you make the statement that, "I 
do not want to play nursemaid to a green crew" ? A. Either 
at this time or slightly prior to that or slightly after, between that 

time period. 

Q. You heard Mr. Griffin testify to the fact that he over- 
heard you say that? A. I did say it exactly when, I cannot tell 

you. 


384 


385 


Q. (By Mr. Payley) Contirue with the conversation. 

A. The conversaiion as — is I’m not telling any company what to 
do. I'm only saying what I claim to do and that s not to run that 
plant with a green crew. That is when I'm sure the thing came 
up about being a nursemaid and that was the way it came up. 

Q. This is the second time it came up? A. Yes. The 

first being with Mr. Faro. 

Q. You tqstified to another conversation with Mr. Fruscione ? 
A. which I cannot place whether it was before or after this one. It 
could have been the first it could have been the second. But I don’t 
know it did come up here under the circumstances because he told 
me I was telling them what to do. I maintained that I was not telling 
them what to do but rather saying what I planned to do. 

Q. Did you talk about your crew? A. Come again, sir ? 

Q. Did you talk about your crew? A. At that point, yes, 

when I believed I had the meaning of his accusations. 

Q. So now you do understand — A. I felt I did. 






128 


386 


Q. And what did you say to him about the crew ? A. He 
says, "You'll have to talk for yourself. They have to talk for them- 

selves. " 

Q. Did you say anything to him about their applications for 
employment ? A. I said, "I understand they've sent in their 
applications. " 

Q. And is this all — A. As they were instructed to do. 

Q. Is that all you said? A. Says, "Why anyone talk to 

them" ? I did say that to him. 

Q. But of your knowledge, you're not sure whether the con- 
versation — the company had received all those applications ? 

A. I don’t know. If they're placed in the mail, I have no way of 

knowing that they got there. 

Q. All right. Now, did he tell you to see someone ? 

A. Yes. 

Q. Who was that ? A. Mr. Anderson. He wrote his 
name down. 


395 q. (By Mr. Payley) Okay, Mr. Simpson, when did you 

next have a conversation with Bausch & Lomb people concerning 
employment in the boiler house ? A. Was this after the inter- 
view with Mr. Anderson? 

Q. Yes, it was. A. All right. The next conversation 
would have been the phone call made to me by Mr. Fruscione which 
would have happened a few weeks later than that. 


396 q. Excuse me. Between that time and your conversation 

with Mr. Fruscione, you had no contact with people from Bausch & 
Lomb ? A. I'd have to say no. I can't recall any. 
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q Qkay. A. Mr. Fruscione called me and said, ”Have 
you contacted Ray Anderson?" I said, "No, I have not." He said, 
"Well, will you come up and see how Faro - see E1 Faro. V.'ill 
y0 u come up and talk to E1 Faro again?" I sijid, "I’U talk to 

anybody.” 


q now, December 17th you were present at the time 
that Bausch & Lomb took possession of the premises ? A. Correct. 
Q. And you also testified that on December 17th that Mr. 

Bess was present? A. Correct. 

q And that Mr. Bess had about 12:00 o’clock engaged 

you in conversation? A. Right. 

q And this conversation concerned employment else- 

A. Yes. 

Now, had you talked to Mr. Bess previously about this? 


where ? 

Q. 

A. Yes. 
Q. 


Can you tell me when that was ? A. About three days 


before then. 

q. Three days before the 17th? A. Right. 

q. And can you tell me what those conversations deali 

with? A. They dealt with whether there was any possibility 

of any other jobs at that point in time. 

Q. Did you seek out Mr. Bess? A. Seek him out? 

q. Did you call Mr. Bess three days before the 17th and ask 

him whether there were any jobs elsewhere ? A. Didn’t call him 
particularly. I was talking with him on another matter. 

q. Did you raise with Mr. Bess in that conversation that 

you wanted another job ? A. The way things were going, I asked 

him if there would be one available. 
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q. is that what you said, "The way things were going ?" 

A. Yes. 

* 

Q. (By Mr. Payley) But you talked to Mr. Bess about a 
job ? A. Correct. 

Q. And what did Mr. Bess tell you? A. He told me of 
one that might be opened. 

Q. Did he specify what that job might be? A. Yes, he 


did. 

Q. 

Holdings 

Q. 


And what was that job ? A. It was Mid-town 


Q. 

Q. 


And wha.c position would you be given? A. Operating 

Engineer. Nothing higher. 

Q. NotaChief? A. No. 

just an ordinary Engineer ? A. Correct. 

And did you indicate to Mr. Bess at that time that you 
would accept employment ? A. I told him I would place under con- 
sideration the offer which was all I could say at that time. 

q. Well, this was three days before the 17th. You people 
hadn't heard from the company and you, evidently, had made up 
your mind that you weren’t -oing to call them, so you must have 
had a sneaking suspicion when the 17th came around that 
Mr. Williams, Mr. GrÜfin and Mr. Herman would not be on the 
company payroll. 

MR. McGEE: I object to any suspicions. 

JUDGE DIXON: Putting it in the form of a summary question, 
overruled. ' 

THE WITNESS: Oh, yes, I had my suspicions. 

Q. (By Mr. Payley) Isn’t this why you talked to Mr. 

Bess ? A. Certainly. 
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q And what did Mr. Bess’ offer of employment include ? 

A. Well, for one thing, it wasn’t an offer at that time. 

q ,or his indication to you of potential employment. 

A. What did it include ? 

q Yes, what was the money, benefits? A. Equal 

money, union pension which is quite important. 

q And what was the rate that he gave you ? A. In 
checking with the contract, the rate turned out to be $5. 60 an hour. 
q is that what you’re earning now? A. Right. 

q And did you say to Mr. Bess that under the circum- 
stances you would consider that position? A. Would consider 
but there was - at that time I had made no decision. 

q you made no definite response ? A. Because I didn't 

know what was going to happen. 

q. You didn't know what was going to happen. A. On 

Monday. 


q Did you say that you were interested in it? A. At 
that point, yes, the way things were going I might be interested. 

Q. okay. And this is about three days before the 17th ? 

A. Yes. 

q So this wouldbe what, Thursday or Friday? A. One 
of the two days. 

Q Okay. Did you see or talk to Mr. Bess subsequent to 
that? A. I do not believe so. I do not believe so. 

* 

FTJ.TR faro 

was called as a witness by and on behaU of the Respondent and, 
having beei, previously duly sworn. was examincd and testified as 


follows: 





132 


oath ? 


JUDGE DDCON: You realize, Mr. Faro, you're still under 
THE WITNESS: Yes, sir. 

* * * * * 
DIRECT EXAMINATION 


443 (ßy Mr. Payley) Did thtre come a time when the company 

made a subsequent offer of employment to Mr. Simpson? A. Yes. 

Q. Tell me when that was? A. Approximately a month 
later, early October to mid-October. I believe it was still around 
October lOth rather than 20th as has been brought out. 

Q. And did you personally talk to Mr. Simpson at that time ? 

A. Yes, I did. 

Q. And what were the terms of that offer ? A. Tbe offer 
was extended at $240 per week as Manager of the boiler house, what 
we call Level 3 privileges which is exempt status which has different 
privileges associated with it and not the provision of overtime unless 
scheduled overtime. 

444 q. And did Mr. Simpson accept that offer ? A. My 

impression certainly was that he immediately accepted the offer. 

Q. Now, you were present during the time Mr. Simpson 

testified, were you not? A. Yes, I was. 

q. And did you hear his testimony concerning this meeting? 

A. Yes, I did. 

Q. You disagree with him on the dates? A. Yes, I do. 

Q. okay. Now, he said that he accepted this offer on 

condition. And that condition was a promise from you that you 
would place those people, Mr. Williams, Mr. Herman and Mr. Griffin 










with jobs at Bausch & Lomb. Is that the way you remember it? 

A. That’s not my understanding, no, sir. 

q H e also testified that you toid him, supposedly in strict 

co fidence, that the company could not touch one of those peopie 
because to do so would require them to accept the union contract? 

A. Absolutely not. 

Q. You did not say that? A. No, I did not. 

Q. Mr. Faro, how long have you been in the Industrial 

Relations business ? A. About 32 years. 
q. 32years? A. Yes, sir. 

* 

CROSS EXAMINATION 

* 

q (ßy Mr. McGee) Were you engaged in a pre-screening 

type interview? A. On August 21st. 

- Q. Is that part of your job or Mr. Anderson’s or Mr. 

A. It’s part of all our jobs which the circumstances dictate. 

q Q n the first occasion, did you give any indication to 
Mr. Simpson as to what offer you might make him or whether he 

would be employed? A. No, I did not, sir. 

Q. what did you say to him? A. I told him this was 

preliminary, that we still had no idea of when or if we would even 

get the premises on Goodman Street. 

q. Now, here again, on the September lOth interview, 

according to your statement, Simpson aliuding again to the com- 
plexity of the boiler house, stated that one of the considerations 
he felt important in the offer was that he have an experienced 
crew. He spoke on behalf of the men who are presently working 
under him. Do you recall that? A. Yes, I do. 
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, And in response to Mr. Simpson’s position in that 
regard, what did you say to him? 


450 


451 


A. Yes, he did, sir. 

Q NOVV let's take it this way. You told him that any or 
au three of the men could be considered for other positions in the 
company. Now, taking that as a lead, tn what context d.d you make 
that statement ? A. I had revtewed their appücations. Mr. Anderson 
had interviewed them. I gave them a high recommendatton as Bern.e 
Simpson. t felt confident, with the operation we had m the company, 

I don’t think this is understood, when they were available, that I 
W as confident that we probably could place them within a ma.ntenance 

position within the company. 

q. For what purpose ? A. What purpose, I don’t under- 

stand — . 

q wasn't the understanding that Mr. Simpson, be.ng con- 

cerned about operating that complex system, did not want to have 

men who were not experienced although you might have even men 

with Chief's License, they did not know that particular operat.on 

and wasn't it his concern that he had to have men to rely upon 

and that you assured him that they could be placed in piumber's 

pipefitter 's or related occupations and if he felt that he was having 

trouble with the men that were assigned by Bausch & Lomb to h.m, 

that within short notice he would have members of his present 

crew available to come and help him out? Wasn't that the under- 

standing ? A. No, sir. I believe thafs the interpretation he put 

on it but that's not what I had in mind. 

Q what did you have in mind? A. I had in mind that 

these were men nearing 50 years of age that were looking for jobs 
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to carry them forward, that we have been very busy doing a lot of 
hiring. We were looking for plumbers almost anytime. They 
were men who could fit into plumbing jobs. I personally felt 
confident we could place them in a variety of jobs elsewhere in 

our company as they became available. 

Q And you say you were hiring plumbers ? A. Correct. 

q Off the street ? A. Yes. 

Q But you never hired any of these three fellows who qualified 
as plumbers and let's consider for the moment, although I won't 
concede it, that they were so-called off-the-street. Now, wasn t 
there some either direct or indirect promise by you that these men 
would be called in for an interview? A. May I explain that? 

Q. Can you answer my question without an explanation ? 

A. Yes. 

q. Well, please answer. 

MH. PAYLEY: Excuse me. I think the witness is entitled to 
explain. 

JUDGE DIXON: We’ll let him expiain. 

The WITNESS: I was confident that we could place these 
men, as I said before, when they were available. They were vital, 
as I understood it, to running that boiler house at Goodman Street 

before we assumed occupancy. 

Q. (By Mr. McGee) After December l?th, at that time, 

on that particular date, dtd you know what the transfer date was ? 

A. I didn't know the closing date. When I talked tc Mr. Simpson, 
we had talked first about November lst. Then it was substituted 
December lst. Then it was talked about the lst of the year and when 
I talked to Mr. Simpson, I talked to him a couple week later, 

I said that the time to talk to your men will be a couple of weeks 
before we take over. Then it will make sense. I never had knowledge 
of whenthatclosingwas until the 14th of December. 
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q (gy Mr. McGee) The fact remains though that, regard 
less of when the date of transfer of occupation, that there could 
have been interviews, there were not interviews and you had no 
furthsr contact with either Mr. Simpson or Williams, Herman or 
Griffin, is that correct ? A. Correct. 

Q. And you did hire off the street ? A. Correct. 


CROSS EXAMINATION 


Q. (By Mr. Cohen) I beg your pardon. Mr. Faro, you, in 
fact, indicated to Mr. Simpson that there would be jobs available 
for these men, is that correct, in the boiler room, and that is, 
other jobs for these men that were in the boiler room? A. I 
was confident that tney would be able to place these men, yes. 

457 q_ And did it occur to you at the time of the transfer on 

December 14th -- 17th, that these men might be without a job ? 

A. I knew in two cases that they had already committed them- 
selves to other jobs. 

Q. But as far as the other is, you didn’t know that? 

A. I did not. 

Q. And that information was only what you had heard, 
is that correct? A. What information, sir. 

Q. The information that the other two men had another 
job. A. Not that I had heard. I was called by an official of 
General Dynamics, the Employment Manager of Stromberg 
Carlson who told me Mr. Williams had accepted a transfer within 
the organization. 
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q Andwhenwasthat? A. I would say that.was right 
after Thanksglving, right around the first part of December. 

q Now you heard the testimony of Mr. Fruscione and I 
think you also testified whereby ym. admitted that the boiler room 
was a complicated operation for your organization, .s that correct. 

A. I think my exact words were that I wasn't quaWied to judge 

the complexity of that boiler room. 

q But you did come to that conclusion, management o 

Bausch & Lomb came to that conclusion? A. I didn t come 

that conclusion. I was informed of that concluston. 

Q All right. So you're admitting that management d.d come 

to that conclusion ? A. Correct. 

Q A s a matter of fact they hired on a per diem basis some 

consultants, isn't that so ? A. I'm aware of that now, yes. 

q now, the thing that bothers me and I'd like you to answer 

this, is it, if you have that kind of a problem, admittedly so, and 
if also you - you intended to give these men jobs in other areas, 
why did you not continue them in the job that they knew so that you 
would not have a problem? A. I can't answer that. 
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RAYMOND ANDERSON 

was called as a witness by and on behaU of the Respondent and, 
having been previously duly sworn, was examined and testif.ed as 

follows: 

JUDGE DDCON: You realize you’re still under oath? 

THE WITNESS: Yes, I do, sir. 

rtTuirPT KXAMTNATION 
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q (ßy Mr. Payley) Mr. Anderson, I'd like to refer you 
to September 10th, 1973. On that date, did you interview Mr. 
Simpsoafor a job as Chief Engineer at the North Goodman Street 
Plant ? A. I interviewed him for a job as the Engineer of the 
Goodman Street Plant, yes. 

q on that date, did you extend him an offer of employ- 
ment? A. Yes, I did. 

Q. Would you tell us what those terms w«re ? A. Yes. 

I originallj offered him a job as what we term a Group Leader 
to be a Lead Engineer for the boiler house at North Goodman at a 

starting salary of $192 a week. 

q. Was that offer later increased by you? A. Yes, it 

was. 

Q. To what figure ? A. To $200 a week. 

Q. Did Mr. Simpson accept that offer ? A. No, he took it 
under advisement and said he would let me know later on. 

Q. And this took place on September lOth, 1973 ? A. Yes 
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(Whereupon, at 4:00 o'clock, P. M. , the hearing in the 
above -entitled matter was concluded.) 
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